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47 HISTORIA PLACITORUM CORONA. 

And fo it is if the vill leaves a body, that died of ' violent death, 
above ground unburied, the townthfip fhall be amerced, 3 E. 3. 
Coron. 339. and the amercements in thefe cafes may be fet upon 
the préfentiment of the grand inueft, or upon the prefentment of the 
“coroner. 

_ But if a prifoner ix gaol dies a natural death, yet regularly’ the 
gaoler ought to fend for the coroner to inquire, becaufe it may be 
pofibly prefumed, that the prifoner died by the ill ufage of the 
gaoler. 

And if this death happens m the king’s bench, the clerk 

C 5 J of the crown, who isthe coroner for that court, is to view 
the body. 3 E. 3. Coron. 292.8 E.2. Coron. 421. 

If the coroner have notice and comes not in convenient time to 
view the body and take his inquifition upon the death of him, that 
thus dies fuddenly, and therefore upon a prefentradht by the grand 
inqueft of a death by mifacventuye, if the like prefentment be not 
found in the coroner’s roll, he hall be fined and imprifoned. 3 E£. 3. 
Coron. 292. by 

And by the ftatute of 1 H. 8. cap. 7. he thall forfeit forty thillings 
for every fuch default, and the juftices of the peaceand juftices of 
affife have power to enquire of thofe defaults, and this without any 
“fee to be taken by the coroner. But by the ftatute of 3 H. 7. cap. 
1. if the coroner be remifs, and makes not inquifitions upon perfons 
flain, or doth not return the fame‘to the next gaol-delivery, he is to 
forfeit 51. for every default. _ 

“The coroner cannot take an inquifition but upon the view of the 
body, and if he doth, fuch inquifition is void; and the reafon is, 
Becaufe oftentimes much of the evidence arifeth upon the view, for the 
inguifition ought to contain the manner of his death, the place, length 

and depth of the wound, &c. 

ns And therefore tho where there are many “coroners, one may teke 

+ the inquifition’ ‘Stamf.-53. a, yet it cannot be done by deputy, for 

by the ftatute of Exon 14 E. 1. the coroner is to view the body and 

hg the inquifition in his own perfon. Crompt. Fuftice, 7.227. a. 

Ree “And therefore if the body be' buried before the coroner comes, ‘tho 

"the coroner ought to record it, and the townfhip fhall be* thereupon 

i: _amerced, as before is faid, yet the coroner ought to take up the body, 

¢ and take | his view thereof, if there be any poffibility of it, and there- 

ia fore the oo in eh cafe gh toe up fourtcen days efter, 
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and an inquifition thereupon taken. 22. 3. 2. a) 21 E. 4. 70, Te 
Wingfield’s cafe. * 4 

And therefore if the coroner take an inquifition without view of — 
the body, he may take a fecond inguifition /uper vi/um cor- bso dE; 
poris, and that fecond ue. is good for the firft was ab-. 
foltely void. 2 R. 3.2. 21 E. 4, 70. 

But if a coroner ore an inquifition /uper vifum corpert and afte 
this another coroner takes an inquifition upon the fame matter, the 
fecond inquifition is void, becaufe the firft was well taken. AZ.6 R. 2. 
Coron. 107. Crompt. Fuftic. 229. b. 

Ifa coroner takes an inquifition /uper vifum corporis (as upona 
felo de fe), and that is fent into the king’s bench and quafhed, the 
coroner may take a new inquifition /uper vi/um corporis. f 

But upon a furmife, that the coroner ought to have found him 
elo de fe and hath not, there fhall be no melius inquirendum directed 
to the fheriff; I have known it often denied, and it was held it was 
within the reftraint of the ftatute 28 E. 3. cap. 9. 

But poffibly a :commiffion or writ may iffue for the inquiry of the 
goods of a felon’not mentiond in the coroner’s inquifition. . 

If the coroner do not inquire of a felo de fe, or of any other 
fudden death, the juftices of the peace or oyer and terminer may en- 

‘quire thereof, and fo may the jultices of the king’s bench, but then 
that prefentment is traverfable; but it is held that the prefentment of 
the coroner of a fe/o de /e is not,traverfable, de quo /upra, Part l. cap. 
31. p.°414, Co. P. C. cap. 8. p. 55. 

When notice is given to the coroner of a mifadventure, he is ty 
iffue a precept to the conflable of the four or fix next townfhips to 
return a competent number of good and lawful men of their town- 7 
fhips, viz. twelve at leaft to make an inquifition touching that 
matter. 4 EF. 1. Offecium coronatoris. | ! 

If they make not a return, or the jurors returned appear not, their 
defaults are to be returned by the coroner, and the cpnftables or oe PP 
rors in default fhall be amexced before the juflices in eyre antic 
but now before the juftices of gaol-delivery. 

But if the jurors appear, by Crompt. Fuftice, f. 226. be th 
not chaengeable by either party. < i) 

Yet in Mich. 4 Car, B.R. Sir William Withipole’s cafe | f j oo 
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by the greater jinion of all the judges of England the tatute 
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that if in an inqueft before the coroner one of the jurors be outl awed 
tho but of trefpafs, this is a good plea to a coroner’s inqueft of 
murder Cro. p. 134. 

The jury is to be fworn and charged to inquire upon the view of 
the body how the party came by his death, whether by murder by 
any perfon, or by misfortune, or as felo de /e. 

In fuch cafes, where the coroner’s inqueft is conclufive, (as * is 
commonly held in the cafe of fé/o de /e,) the coroner muft hear evi- 
denceé as well againft the king’s intereft as for it, and that upon oath, 
for there is no perfon to be condemned to death, but only the fact 
to be inquired into. 

And fo it was ruled in Barelaie’s cafe who drowned himfclf, and 
the coroner would not admit witneffes to prove him to be on com- 
pos mentis at the time, but fhut them out, and only took witneffes 
for the king ; and for this caufe the coroner was reprehended by 
the court of king’s bench, and the inquifition fet afide and not fuf- 
fered to be filed, anda new inquifition taken, whereby it was found 
he was non compos, for in this cafe there was no perfoli sa to anfwer; 
de hoc vide Jupra, Part\. p. 415. 

But it bath been held, that if a perfon be killed by ancther perfon> 
and it be certainly known that he killed him, the jury muft hear 
evidence only for the king ; and whether the killing were by malice 
or without malice, nay tho it were fuch a killing as is juftifiable, as 
an officer killing one that affaultse-him in doing his office, yet the 
inqueft muft find it murder, becaufe the party fhall be put to anfwer, 

and upon not guilty pleaded the whole matter will come to be 
“tried by the petit jury, where the evidence of both fides may -be 
openly heard in court, and fuch direétion given as the nature of the 

_ fact requires, viz. to be murder, manflaughter, or per infortuniuin : 
_ and thus it hath been commonly practifed of later years. 

But it feemeth to me, that this is neither-reafonable nor agreeable 

Bs tolaw or antient ufage, but is a novelty as to the cafe of 
ee [6 oie coroner’s inqueft, tho it may be and is reafonable and 
fit i in “cafe of an indi€tment by the grand inqueft of the county, for 
nde reafons : 1. Becaufe the coroner’s inqueft, is to inquire truly 








Why fhould not this argument hold _ their oath to | efent the arial, the whole 
yell in the cafe of an indiétment.by the truth, and nothing but the truth P vide infra, 


‘and inguett, fince they are likewile by fp. 157. 
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th of the faét as near as the ye can affert it, and not oe an see ‘ 
cufation. 2, Becaufe tho the prifoner may be arraigned upon the eo> 
roner’s inqueft, if it find it murder or manflaughter, yet neither the | 
court nor the profecutor is conclided by it, but a bill of murder y 
may be preferred to the grand inqueft; and upon that new prefent- * 
mént the party may be arraigned and tried, tho the coroner’s inqueft © 
arifes only to manilaughter, or it may be to /e defendendo or chance-" 
medley. 3. And accordingly the antient practice hath been, for the 
‘coroner’s inqueft to find the matter as they judge it was: wide 26 
Eliz. Crompt. Fuftice, f. 28. a. Holmes’s cafe, Coke’s Entries 353. b. 
and very often in the antient Jters of E. 2. and E. 3. de quo fupra. 

And therefore the difference of the penning of the act of 1 & 2. 
P, & M. cap. 13. touching the examinations taken «by the juftices 
of the peace and the coroner is obfervable : The juftices of the peace 
are to put into writing the informations againit the felon of the fact 
and circumftanegs thereof, or /o much thereof as frall be material to 
prove the felony; but the coroner is to put into writing the effec of 
the evidence given to the jury before him being material, without faying .. 
fo much as is material to prove the felony, but the whole evidence given 
whether to prove or difprove the felony ; and all this evidence is to \; 
be upon oath before the coroner’s inqueft, whether it makes for or 
againit the prifoner: but indeed when the prifoner is to be tried upon “ 
that indi@ment, or the indiétment of the grand inqueft, thofe wits 
neffe#, that acquit the prifoner, are not to be heard upon oath at 
histrial, unlefs the profecutor defires it (/). 

So that I do conceive the cordner’s inqueft ought in.all 
cafes to hear the evidence upon oath, as well that which & ] 
maketh for, as that which maketh again{ft the prifoner, and the. | 
whole evidence ought t6 be returned with the inquifition. — * 

Now fudden violent deaths, which are all within the coroner’s Sy 
office to inquire, are of thefe kinds. {. Ex vifitatione Dei, 3. Per 
infortunium, where no other hada hand in it, as if'a man falls from 
a houfe or cart. 3. By his own hand, as felo de fe. 4. By the han 
of another man, where the offender is not known 5. By the 
of another, where he is known, whether by murder, ma 
fe defendendo, or per infortunium, ° Ry 

f) This was indeed the pradtice, tho the behalf of the prifoner in all ae det * 


pported by any authority in law} but  treafog or felony arc ees evidence | 
now 4 1 Ann, cap. 9. the witnelles on — oath, 
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Tied Ex Tf the inqueft find that he tied ex vifitatione Dei, there is no 

~ more to be done, only the inquifition, together with the exami- 
mations, are to be returned to the next gaol-delivery, by the ftatute 
of 3 H.1. cap. 1. 
_ 2. If the inqueft find the death per infortunium fimply, as by, a 
fall €¢c. then the coroner is to take the examination, and return ‘the 
fame with the inquifition to the next gaol-deliverv, and to inquire 
of the deodand, and the value, and in whofe hands, and to feize 
"and deliver the fame to the townfhip to be anfwerable for the fame 
to the king, by the ftatute of 4 E. 1. De officio coronatoris. 

But if the perfon were drowned ina pit, the coroner fhall command 

» the vill to flop it, and if it be not done, the vill fhall be amerced in 
eyre, or before juftices of gaol-delivery. § E.2. Coron. 416. 

And note, that in no caie the coroner fets any fine or amercement 
as for non-appearance of juries or conftables, efcapes of townthips, 
é‘c. but only prefents it to the next juftices in eyre, or now to the 
next gaol-delivery, and they impofe the fine. ‘ 

$. If the inquett find a man /e/o de fe, they ought to find the f{pe- 
cial matter, and alfo what goods and chattels he had, of wihat value, 
and feize and deliver the fame to the townfhip to be anfwerable to 
the king or his almoner, or the Jord of the franchife, to whom they 
‘belong, and fhall bind over the firft finder of the body to the next 
‘gaol-delivery. 

I ] 4. If the party be flain snd the felon is not known, tfiey are 
to find their inquifition accordingly, and fhall bind over the 
- firft finder of the body to the next gaol-delivery, and return his ex- 
i ‘aminations, together with his inquifition, by the ftatute of 1 & 2 P. 
| OM. cap. 13. 
© And note, that the antient manner of inquiry in this cafe, whether 
by the coroner or juftices in eyre, was, 1. Quis primus inventor ? 
y 2. An ‘male creditur ? If fo, then if he were prefent, he might be 
fc 12 y if abfent, they went on to the outlawry againft him ; but 
ne ‘if they anfwered, non mal? creditur, then he was difcharged. 35 H. 6. 
Fi paige Cénfpiracy 4. . 
j 5. But if the perfon was fain, and the party that id i wag known, 
‘ul tia inquifition found him guilty of the death, or that be died by 
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They thall alfo inquire of all sccelisties before the fad, but ber ” | 
cannot inquire of acceffaries efter (*), and therefore a pelecnhreny % 
of a fugam fecit 9 an acceflary after is void. Stam7. P. C. 1B 
184. 4H. 1. 18. d. Se 

If they find a man guilty as principal or as acceflary before, they are ee, 
alf to inquire whether he fled for the fame; for if the party be ace 
quit "upon his trial, nay tho the petit jury upon his trial find him not 
guilty, nor that he fled, yet this inquifition before the coroner fhall 
caufe a forfeiture of his goods, for it is not traverfable. Dy. 238.6, 
Stamf. P.C. p. 183. b. (+). a 

If a party be found guilty by the coroner’s inqueft, or that he fled, 
they are alfo to inquire of his goods and chattels; and by the antient = 









& 


law the coroner was prefently thereupon to feize and inventory his | 
goods, and delivery them to the villata to be anfwerable to the king 
for them, as appears by the caste of 4 E.1. how far this is alterd — ~ 
by the ftatute of 1 R. 3. cap. 3. vide qua fupra, Part 1. cap. 21, 

p- 365. 4 

But it feemsg that if there be a prefentment before the coroner of, 
a fugam fecit, thé ftatute of 1 R. 3. takes no place as to that, [64] 
becaufe, whether convict or acquit, the fugam fecit {tands as 
an unavoidable forfeiture, and therefore the coroner may without 
yucftion feize the goods fo found by inquifition upon a Jugam fecity: 
and commit them to the townthip. 

If the perfons, that are found guilty by the inqueft, be taken, the 
coronér may and muft commit them to the fheriff, and he is to d my 
them to the gaol by the ftatute of 4E.1. But if any were’ re 
and found not guilty, the coroner was to bind them over to the 1 
gaol-delivery by the fame flatute, and to record their names in 
roll; This was to the intent, that if farther evidence was difcovered 
againft them, they might be there procecded againit, if not, then they 
might be ufed as witneties ; but the ftatute of 1 &9'2 P. & AM, cap. V3. 
hath made better provifion ; de quo infra. 

If the parties found guilty as principals or acceffaries defer 
coroner’s ingueft be not,to'be found, the coroner might roc! 
the outlawry againft them at common law; quod vide 27 4 | 
viz. by procefs of capias to the fheriff ; and if they were. rn 
Iuventi, then they were demanded at five counties jee 
vide Crompt. Fuflicey p. 226. b.. fee ; sei 
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‘But now that courfe is alterd, and the coroner ought not to pro- 
ceed to the outlawry, but is to rerurn his inquifition to the next gaol- 
delivery. by the ftatute of 3H. 7. cap. 1. and the juftices of gaol- 
delivery are'to proceed againft ¢he offenders, if in gaol; and if not 
in gaol, then to certify the inquifition into the king’s bench, and there 
procefs of outlawry to go againft them upon that inquifition. 

And by the ftatute of 1 & 2 P. & M. cap. 13. the coroner is to 

: take the examinations againft the principals and acceflaries before, 
“and put them in writing, and bind over witne ffes by recognizance 
to the next-gaol delivery, and then to return their examinations, re- 





«ognizances, and inquifiduons upon pain of 40s. for every defauit. 

In cafe of an indiétment of murder or manflaughter by the grand 
inqueft,,if the prifoner appears, pleads, and be acquitted by the petit 
jury, they fay fo and no more, only they inquire of the flight. 

But if a perfon be found guilty by the coroner’s inqueit, and 

[65] plead and be acquitted, yet in as much as the coroner’s in- 
queft have found that he was kild, the court gives credit to it, and 
therefore the petit jury muft alfo give in, who it was thax kild him, 

* which ferves as an indiCtment agaiuft that other perfon. 13 E. 4. 3. d. 
14 H. 7. 2, 6. and commonly if they cannot tell, they give in fome 
fictitious name as Fohn a-Noke, which ferves the turn. 

If there be an inquifition of manflaughter or murder, and alfo an 
inditment by the grand inqueft.of the fame offenfe, and he is ar- 
raigned and found not guilty uponcthe indi€étment by the grand in- 
queft, yet it is neceffary to quafh the other inquifition or arraign the 
party upon it, and he is to plead auterfoits acquit, or not guilty, ‘and 
fo be acquit upon that alfo, for it otherwife ftands as a record againft 
him, upon which he nay poffibly be outlawed. 

_ But if both indi€tments be of the fame nature and for the fame 
offente and be good, he may be tae and tried upon both at 
once. 

By the flatute of Wi efim. 1. cap, 10. the coroner was to take no- 
ae for the execution of his office touching the death of a man. 

But by the ftarute of 3 H..7. cap. 1. in cafes of murder or man- 

Wa laughter he was to have the fee of 13s. 4d. out of the goods of the 
ihe ‘felon, or out of - che amercement fét upon the townthip for an efcape. 
But by the ftatute of 1H. 8. cap, 1. for an inquifition upon the 
. of 2 man ay Lumple misfortune or ERGY he is to take 








wrath By. 





6 

1. By what hath been before faid it appears, that the corener hath 
power to take an’ inquifition of felony of the death of a man, and _ 
likewife of certain incidents therennto. 1. Of acceffaries before the — 
fact, but not of acceffaries after. 2. Of the efcape of the manflayer, 
that thereupon the townfhip may be amerced, which ds farther con- 
firmtd by the ftatute of 3 H. 7. cap.1. 3. Of his flight. 4. OF 
his goods and chattels: But he hath no power to take an inquifition 
of any other felony, tho in fome cafes he hath power to take [ 6 6] 
appeals of other matters, as fhall be faid hereafter. 2 Co. 

Infiit. p. 32. Only by cuftom in Northumberland the coroner hath 
power to inquire of other felonies. 35 H. 6. 27. 6. 

But it is faid that he may take the confeffion of him, that breaks 
prifon, and upon his record thereof the party fhail be hanged. 8 E 2. 
Coron. 435. 

2. But altho he hath power to take an inquifition taockiie 
the death of a man, it muft be /uper vi/wn corporis, and not other- 
wile. ; 

And therefore’i in antient times if a man were hurt in the county of 
A. and died in the county of B. the coroner of the county of B. 
could not take an inquifition of his death, becaufe the ftroke was not 
given in that county, nor could the coroner of the county of 4. take 
an inguifition, becaufe the body was in the county of B. but they 
ufed to remove the body into the county of 4. and there the coroner 
of that cguuty to take the inquifititn. 6 H.7. 10. a. 

But this would not avail, till the ftatute of 2 & 3 E. 6. cap. 24, 
gave a remedy in this cafe by indi&ting and trying him in the county 
where he died. 

But if he were ftricken and had alfo died in the county of 4. and 
the body had hy fome means been after removed into another 
county, he ought to be removed into the county of 4. where he was” 
ftricken and died. | 

3. That altho he might take an indi€tment of death’, and at com-_. 
mon law proceed -to ontlawry, yet by the ftatute of Magna Carta, a 
cap. \'7. he was dilab.ed to hear or determine that felony, or " make. | 
execution upon the outlawry. ot 

4. But’tho the coroner could not take any inquifition die 
vifum corporis, yet in fome cafes, that were not felony, he might take 
an inquifition; as 1.\.De Thefauro invento, 2, Of wreck and aad 
. 3. And Seam byes power to see 
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66 HISTORIA PLACITORUM CORONZ. 
dangerow:.y wounded unother, and that not only upon an appeal of 
mayhem, but alfo.er officio, as a thing tending to danger of death , 
quod vide 4E.1. De officio coronatoris. 

6 And thus far touching inquifitions hdfore the coroner. 

[ 71 Tl..The fecond thing, wherein the coroner’s power lies, 
is taking of appeals, namely appeals of murder, appeals of robbery, 
appeals of rape, appeals de plagis tS" mahemio; and this appears by 

” the flatute of 4 £. 1. De coronatortbus. 

''Thefe appeals can be taken only of fa¢ts done within the county, 
whereof he is coroner. Stanf. P. C. f. 63. a. (¢). 

This appeal is to be by bill in proper perfon, and before the coroner 
and fheriff: vide fat. 34 H.7. cap. 1. 

But yet the coroner is the principal judge, and therefore a certiorari 

* to remove fuch a bill may be to the coroner alone. 4 H. 6. 16. a. 
Dy. 222. b. or to the coroner and fheriff, becaufe by the ftatute of 
Weftm. \. cap. 0. the theriff hath a counter-roll. 38 E. 3.14. b, 
Regifter 284. a. Dy. 223. a. But not to the theriff alone neither for 
appeals nor outlawries, unlefs in London, Dy. 317.'a. 

Altho by the ftatute of Magna Charta, cap. 17. the coroner cannot 
determine the appeal, yet he may do thefe things. 1. He may record 
the nonfuit of the plaintiff in an.appeal by bill before him, 22 Afiz. 

93. 2 He may award acapias and alids to the fheriff, and may 
thereupon demand the defendant at five counties, and outlaw the de- 
fendant, 22 Afiz. 97. tho Stamford makes a doubt of it, Lis. I, 
cap. 14. f. 64... and thinks that the appeal muft be removed by 
certiorari into the king’s bench, and there only procefs of outlawry 
can iffue ; but when the appeal is fued before the coroner and fheriif, 
to have the appeal determind it muft be removed into the king’s bench 
by certiorari. 

Ill. Thethird power of the coroner is to take the accufation of 
an approver, namely when a perfon is indi€ied before juftices of gaol- 
delivery or isi the king’s bench for any felony, he may confefs the 
offenfe, and impeach or accufe or appeal others of felony, and there- 
upon the court affigns him a coroner to take his confeffion. 

The coroner upon an appeal by an approver may take an appeal ef 

pas te) the approver ‘againft any perfon for any felony'or treafon 
ig  cvauyapamdbaed fame omaiye orin Miso other county. 19 
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a coroner of a franchife, it feems he may make a precept to the the- 
_ riff to attach him, gu#re; but howfoever he cannot make a precept to 


the bailiff of the franchife, betcaufe the bailiff of a franchife cannot 


execute a procefs within his franchife, but by the precept of the the- 
rif. 29 E.%. 42. Coron. 462. 

And therefore it feems in that-cafe he muft return the appeal before 
the judge of gaol-delivery within the franchife, and he may make 
procefs within the franchife to the theriff; vide the cafe of Ely, 
29 E. 3. 41. b. quere, how the ufage is there, viz. whether the judge 
makes procefs out of the liberty, and to whom. 

But if the appeal be of a felony or treafon out of the county, the 
fame muft be removed or certified to the juftices of gaol-delivery, and 
they may make procefs.into any county of England to take the perfon 
appeald; and fo the cafe of an appeal by an approver differs from the 


appeal by a perfon grieved. 5 H. 5. Coron. 437. 29 E. 3.42. Coron - 


462. Stamf. P. C.- Lib. 1. cap. 52. f. 53. 

IV. The fourth power of the coroner is to take the confeffion of a 
felony by a felon, tho the felony were committed in any foreign coun- 
ty, and to take his abjuration. Stamf. 7.53. 

But by the ftatute of 1 ‘Fac. cap. 25. continued by 21 Fac. cap. 28. 
the whole bufinefs of fan€tuary, and the abjuration before the coroner 
relative tufangtuary, is taken away ; and therefore it is needlefs to 
repeat the office or power of the coroner in relation to nla 
Co. P. C. cap. 51. 


See x Blackf. Com. ch. 9. pa. 346. 4 Black{.Com, ch. 19 27 and 21. 35 
Index to 2 Hawk. p. C. Tit. Coroner and Burn "a azteeh 44 
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CHAP. IX. 16) 
Concerning the theriff, his power in pleas of the crown, as well A om 
e© i miffion, as in his Turns. 


HE power of «the fheriff to hold pleas of cena Bess ey 


the coroners and other the king’s bailiffs, is reftrained ai 


segs. ‘ 
away by Magna Charta, cap. 11. Hendin the foe aay Serie 
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If the appeal be in the fame county, it feems the coroner may make’ 
a precept to the fheriff to take the perfon appeald; but if he be only” 
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© Yet after that ftatute he had power to receive mdiétments and pre- 
fentments of felony, tho he had not power to determine them. 

And this power was of two kinds, viz. fpecial by virtue of a {pecial 

‘writ or commiffion, and gen¢ral or virtute cfficii in his Turn. 
’ "Phe former of thefe powers, virtute brevis or commiffionis, continued 
in ufe till the ftatute of 28 E. 3. cap. 9. and by that ftatute alf former 
commiffions and writs of that nature are repeald; and enacted, that 
for the future no fuch commiffion or commiffions fhall be granted. 

And therefore H. 37 Eliz. B. R. where the coroner found a death 
per infortunium, and it was furmifed for the king, that he was fe/o de 
Je, and a melius inquirendum prayed to the fheriff; ruled that none 
fhould iffue, becaufe contrary to the ftatute. 

The latter power of the fheriff is virtute officii, and this ftill con- 
tinues in the fheriff, namely, that he hath power in his Turn to take 
inquifitions of felonies, that were felonies at common law ; but the 
theriff cannot take any inquifition of any felony created by aét of ‘ 
parliament, unlefs the fame act likewife gives him, jurifdiction; and 
therefore the theriff in his Turn cannot take an inquifition of rape. 

This court is a court of record, and the fheriff or his ftew- 
[ a ] ard or clerk is judge init, the ftyle Plactta coram vicecomite 
com’ S. in Turno. 

‘The indi&iments taken here have thefe requifites. 

1. That the courts be held infra menfem Pafche, &8 menfem Mi- 
cheelis by the fkatute of 31 £. 3. cap. 15. or elfe they lo& their turn 
for that time, which hath been expounded their court fo held for 
that turn only fhall be void. Stamf. P. C. f. 84. b. 6 H.7. 2.4. 53 ° 
A. 6.7. a. ; 

2. The indictment muft be under the feals of the indictors, and by 
twelve jurors at leaft by the ftatute of We/tm. 2. cap. 13. (a). And 
by the ftatute of 1 £. 3. cap. 17. it muft be by rolls indented between 
the fheriff and the indigtors, (which laft ftatute extends alfo to leets 
and franchifes,) otherwife the indictments are void; and one of the 
indi€tors mutt fhew one, part of the indenture to the juftices, when 
they*come to make deliverance. ‘ ‘ 

3. By the ftatute of 1 R. 3. cap. 4. the indictors in the fheriff’s 


is ; Zurn mult have 20s. freehold, or 265. 8d. ‘copyhold, and be of good 
if _ name, otherwife the fheriff or bailiff hall forfeit 40s. and the in- 
__ diGtment is void. 
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And therefore, i any. be arraigned of felbory upon fuch an. indigt- 
ment, he may plead that one of the indictors had not 205. freehold, 
nor 26s. 8d. copyhold; fo that when it is faid it fall be void, it mult 


be intended void by plea; for if the prifoner excepts not to it upon 


his arraignment, he is concluded by that omiffion. 

Upon thefe indi&tments of felonies in the fheriff’s Turn, tho they 
could not proceed to hear and determine them by reafon of the ftatute 
of Magna Charta, cap.\7. yet the fheriff did commonly make out 
procefs or precepts in nature of capias to arreft the parties, as appears 
by the ftatute of Ve/tm. 2. cap. 13. 

But now by the ftatute of 1 E. 4. cap. 2. their power of making 
out procefs upon thefe indictments is taken away, as well in cafe of 
indi&tments of felony, as-other mifdemeanors within their cognizance; 
but they are to deliver all fuch prefentments and indiétments [ 7] 
to the juftices of the peace at their next feflions, who are 
to make out procefs thereupon, and hear and determine them; but if 
the original prefentment were not within the jurifdiction of the Turn, 
the juftices of peace ought not to proceed upon fuch indi&tments, tho 
removed before them. 4 £. 4.51. a. 8 FE. 4.5. 4. 

And what hath been faid touching the Turns of theriffs is in a 
great meafure applicable to leets, namely they have power to receive 
indiétments of felonies at common law, but not of felonies by ac of 
parliament, unlefs {pecially limited to them. 

The ftatutes of AZagna Charta, gap. \1. 1 E. 3. cap. 17. extend to 
them as weilas to Turns, but not the ftatute of 1 £. 4. and therefore 
they cannot hear and determine felonies prefented in them, but muft 
fend their indi€tments of felonies to the juftices of gaol-delivery there 
to be heard and determined, if the offenders are in cuftody, 8 H. 4. 
18. a. Franchife 2. or remove by certiorari into the king’s bench, 
that procefs may be made upon them to an outlawry. 

And thus far concerning the ordinary jurifdiétion, wherein fe- 


lonies are inquired of, heard or determined ; I have wholly omitted | 
the courts in evre, the courts of the faple, and the franchife of im- 


fangthief and unfangthief, becavfe they are wholly difufed, and the 
Jcarning concerning them rather for curiofity and antiquity, than for 
“ufe in this. bufinefs of pleas of the crown. The jurifdiction*alfo of. 
the royal franchifes af Ely, Hexham and Hexham/fhire, and other par- 
ticular franchifes remaining excepted by the ftatute of 27 i. 8. 
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cap. 24, are but particular jurifdi@tions, and not fo ufeful for the 
pleas of the crown, as for a tract concerning the jurifdiction of 
courts. } 

And thus far touching the ordinary jurifdiBions in cafes capital. 
See 1 Blackf. Com. ch. Introd. p. 116. ch. 9. 339- 4 Blackf. Com. ch. 21. pa. 292. 


ch. 33. p. 413-428. ch. 19. p. 273. and Hoc: Tit. Sheriff. per tet, and Index to 
2 Hawk, P. C. Tit. Sheriff. Tit. Turn. 


[72] CHAP, X. 


Concerning the apprehending or arrefting of felons and traitors by private 
perfons, and efcapes. 


AVING in the foregoing chapters confidered the feveral courts 

of ordinary jurifdiftion, where traitors and felons are to be 

proceeded againft, I fhall now defcend to the cqnfideration of the 

> means and method of bringing fuch offenders to trial, judgment, and 
execution. 

And herein I hall obferve this order, firft to confider ihofe courfes, 
that are preliminary to their arraignment, and afterwards to confider 
of their arraignment, and thofe proceedings, that are fubfequent there- 
unto,, their trial, judgment, and execution, 

Concerning the former, namely the courfes prelir‘x@fy to their 
arraignment, they ate principally thefe, wiz. 1. The arreft or appre- 
hending of them. 2. Their imprifonment or commitment, and 
therein of bailing or difcharging them before inditment. © 3. Their 
. indi&tment. 

Touching the firft of thefe, namely their arrefts or apprehending 
them. 

This i8 the firft inftance of their profecution, and this is done 
either, 1. By private perfons by virtue of the Jaw, or 2. By officers 
or virtute officii, or 3. Upon hue and cry levied, or 4. By warrant 
Or precept virtute praecepti. 

But before I come to thefe I will confider fomething, concerning 
efcapes of felons, and what punifhment lies upon them that permit it, 
which will open the confideration of what is.every perfon’s duty in 
‘this cafe; and by this efcape I do not mean capes fuffered by the- 
man 3 $s : riffe 
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riffs or gaolers, but efcapes fuffered by vills, townthips, or private 
perfons. 

If there be a murder or manflaughter committed either in 
the day or night in an inclofed town, jf the murderer be not C73] 
taken, the town or city fhall be amerced upon a prefentment thereof, 
eitlrer, by the coroners or grand inqueft before the juftices of gaol- 
delivery. 3 £.3. Coron. 299. But if it were a vill not inclofed; 
there if a murder were committed within the precinct of the vill, tho 
in the field, and the murderer not taken, if it were done in the night, 
the vill fhould not be amerced; but if it were in day-light, tho in 
the evening, the town fhould be amerced. 3 H.7. cap. 1. 3 £. 3, 
Coron. 293. 

And the fame law is if the killing were by a man by mifadventure, 
if he efcapes and be not'taken. 3 E. 3. Coron. 302. for tho by the 
ftatute ot AZarlebr. cap. 26. that common fine or amercement called 
murdrum (*) was not to be impofed in cafes of death per infortunium, 
yet the amercement called ¢/capium took place even in that cafe, 
Vide Braéton, Lib. Ul. cap. 15. 

If the malefactor were taken by the townthip, and delivered to the 
fherift or his bailiff, or to the gaoler of the county, and then an efcape 
happen, the townfhip is not chargeable, but the fheriff or bailiff. 
3 E. 3. Coron. 337. 

Bat if he be in guard of the conftable, and the conftable is bring- 
ing him to the gaol, yea tho the gaoler refuled to take him, if he 
efcapes, it is’a charge upon the vill. 3.£. 3. Coron. 346. 10 H. 4. 
7. a. Efcape 8. per Gafesigne ; nay, tho in the flight he be flain for 
neceffity of retaking him becaufe he refifts, yet it is an efcape upon 
the vill. 3 £. 3. Coron. 328. 

And in cafe the vill be not fufficient to anfwer the amercement, -the 
“hundred thall be charged therewith, and in default of the hundréd, 


=] 
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‘the county ; and if the killing be out of any vill, the hundred js a~.. 
merceable for the efcape. 8 E. 2. Coron. 425. Stamf. P.C. Lid. 1... 


cap. 31. f. 34. b. 


But this is only in cafe of felony touching the death of a man, for — 
there the faét is apparent, that the ‘man is flain; but.in cafe of other © 


felony, a8 theft, thefe tho the thief be notitaken, no amerce- { ] 
mercement lies upon the town, nor other penalty at common 743. 
law, but by the ftatureof Vinton, de quo infra. Rass Br: 

(8) Wide Bare 1. po:35+425-46% 
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But if they had-aflon in their cuftody, rin th 
nftable, and he efcape, ‘the vill had been. amerceable, and fo is the 
hundred, if they have him in their cuftody, or in the cuftody of the 
» eonftable of the hundred, agd_fuffer him t9 efcape. $: Es. 
Coron. 316. 
‘Phe law ufed in the time of H. 3. when Braéion wrote, apptars 
Lib. 1. cap. 10. to be thus: if a man’had committed manflaughter 
either by misfortune or otherwife, if he fled, and the jury were in- 
Ms F airet of by the judge if he were in decenné, then the decenna was to 
~~ be amerced by the court, becaufe they had him not there; if he were 
~ mot in any decenna, then the vill was to be amerced; becaufe they re- 
ceived him an inhabitant, and had him not in franco plegio; for every 
_ one above twelve years-old ought to be in frank-pledge, except clergy- 
men, noblemen, and knights and their families (*); and therefore in 
the cafe of clergymen, noblemen and knights, if any of their family 
"de mamipaftu committed a murder or manflaughter, the clergyman, 
nobleman or knight was amerced if the malefactor fled, unlefs fome 
_ fpecial cuftom had abrogated it, as in Hertford/hire: “and thus did the 
* .ypractice long afier continue: vide 8 E. 2. Coron. 428. Si ferviens ali- 
eujus domini in fervitio /uo exiftens facit feloniam & convincatur, quam- 
_ wis poft feloniam ipfius non receptavit, amerciandus eff; and 3 E. 3. 
dtin. North’ton, Coron. 203. It was prefented, that 4. had killed B. 
‘and it was demanded of the prefenters, whether he were in decennd ? 
They anfwered, He was not? ‘Then it was demanded where he 
abode? They fay with the parfon of the town; and Thereupon | the 
ee was amerced for his manupaf?. ‘Then it was demanded who 
‘was prefent when he flew him? They fay C. It was then demanded 
of them, whether C. received him [took him]? They fay Not; 
pei - Swherefore C. was amerced. - Then it was demanded where the felon 
was? They fay Ae is efeaped; then it was demanded whether it were 
be done i in the day or the night? ‘They anfwer in the evening ; therefore 
the whole wvillewas amerced. 
_ Several things are obfervable in itt bate 1. That if he 
been in decennd, the decenna had been amerced, becaufe 
him prelent ad fandum reio in curid.. 2. That becaufe. 
his family were not by law to come to tht. view of . 
, he was amerced for one that was of his family, one de 
That he that was prefent and took not the offende, 
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wan eotiner 4. "Thar bec h ting sy in ag 
pre and the felon efcaped, the whole vill was amerced, 22 ae " 

3. Coron. 238. fo in effect three ametcements for one efcape. . 

And note, that according to Bradten, ubi Jupra, he is dem jiu, 
qui off ad vidtumS vefiitum, or ad vittum cum mercede, as a houthold 
fer@gnt ; ; and according to theantient law, he that entertained a” man 
‘three nights, made him to be de manupa/iu. fs 

This law of amercing the decenna, or him of whofe family an at. | 
fender is, is not abrogated, but yet it is not now ufed; but it was cere — 
tainly a moft excellent conftitution, whereby every man was under the : 
pledge of his mafter or father, with whom he lived, ot muft be within 
fome decenna that may fee him forthcoming : vide Spelman in Gloffar..- 
Titul. Friburg & Leges Edvardi, cap. 19. 20. (a). 

As thus the vill is anfwerable for an efcape, fo is he that is prefentt _ 
when a manflanghter or murder is committed, afd doth not do his beft 
endeavour to apprehend the malefettor, ‘though he were not party or 
acceflary to the crime; with this agrees 8 EF. 2. Coron. 428. before- 
mentioned, where it is called only an amercement; but 8 E 2. Coron. 
395. he that was of full age, that was prefent when a manflaughter ~ 
was committed, et ne leva le maine d’ attach le felon, was committed 
to prifon, till he made fine to the king, but he that was within age 
was difcharged (b). 

And tho in the book of 14 H.7. 31.6. a perfon indi&ted for Laid 
prefent at a felony, without faying he was aiding and abetting, Was 
difcharged, it-was becaufe the indi€tment there was with intent to 7 
make him a felon, and not to charge him with a mifdemednor for 
not purfuing the felon: vide Co. P.C.p. 117. It isa mifde- [ 7 ‘ 
meanor, for which the party fall be fined and imprifoned. 74 

By that which hath been faid, it appears, that the apprehending of 
a felon is in many cafes a duty, and not arbitrary, everi in cafes 
private perfon, without any other warrant than what the law gives, 
and that the omiffion thereof i is. tn snes and pie 
fine of amercément. Ae: 

And now thetefore I come to confider touching the ares by y 
‘private perfon i in cafe of felony. 

And this is of thefe kinds. 1. “Where the party anefted, ij 
committed a felony, and this is known to ‘the ‘any, ing. 2. 
Where the party’ i hath but iti 
4° Wilk. Ly. 

ou I, 



















Pe As to the firft of thefe, where a perfon, hath gai ges 
and 4. knows it. 


ee ‘Tei is true in this cafe, if the time and natute of the fact, ‘nf ¢ the, 





Be condition of things will bear it, it is beit to complain to a juftice of 
peace, and have his warrant for the apprehending of him; or if that 
fae cannot be had in convenient time, then to call to his affiftance the 
conftable ; but fuch the cafe may be, that the delay. that maft arife 
neceflarily by thefe folemnities, may give the felon opportunity to 
efcape; and therefore in this cafe 4. without any other authority than 
what the law gives him, may arreft or apprelfend the felon; and if he 
cannot do it by his own ftrength, he may call others vo his affiftance, 
~ or raife hne and cry for his apprehenfion ; and if he doth not thus, he 
is punifhable, as is above declared, if it can appear that he knew it. 
And it will be all one, whether the felony were eommitted in the 
- fame county, or in any other county; for the law in this cafe makes 
A. an officer ; and this was antiently the law, and ftill is. Braéfon 
’ Lib. ult. in fine, in criminalibus cau/is, ubi fequi debet capitate fupplici» 
um, vita videlicet vel mutilatio membrorum, non fequitur atta- 
(77) chiamentum aliquod, fed corpus talis, quicunque. ille fuerit, ab 
omnibus arrefletur, qui funt ad fidem domini regis, five inde pracegtim 
habuerit, fivé non habuerit; and accordingly it is ruled, 1274. 17. d. - 
that it is a . good juftification for a man in an action of falfe imprifon- 
ment to fay, that the plaintiff committed a felony, and thew what, 
and the defendant arrefted him, and delivered him to the.conflable, ot 
‘ah he might have brought him to gaol by himfelf or his fervant, as is 
there agreed. 
wi But the fafer way is, to bring him before a Jelhieg of peace, who 
may examine and commit him, 

Lupe ‘a private man may do thus upon a felony committed, fo if 
he fee dange r of murder by. a dangerous wound given, he may pur- 
ae the ffender. 7 Es 3. 16. Barre 291.. : : 

inborh thefe cals, he may break open doors, if hese denied 

‘ance, and if ¢ facto the felon or malefactor be there, for the law 
ce | offic geile, le an Rael yp ee <aetnn tt 
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take Ge i sees iat; this 3 is ony and no ‘ion Py 
it muft be where he cannot be otherwife taken, for it is for advai n 
ment of juftice, and fuppreffion of felons, and therefore if they cz : 
be otherwife aay it is lawful, as well as if 7. were a co 










taken, tho he were seeiced or taken without any formal pas to. a 

the fheriff, and that as well before an arreft made, as after; and” this” “ah 
appears in terminis, 22 Affiz. 55.3 E. 3. Coron. 346, & 328, & 290 sh 
but indeed the books of 3 E. 3. Coron. 288, 289. are of a conftable © 
and watchman: butin 3 E. 3. Coron, 349. the townfmen that did it Mt 
were fined 40s. but it feems it was more for the efcape than the killing: a 
vide Stamf. P. C. Lib. 1. cap. 6. f. 13. a. b. accordant. aa 

As to the flatutes of attens Charta, cap. 29. 25 E. 3. cap. 4. 28 
E. 3. cap. 3. 42 E. 3. cap. 3. they do not at all concern this prepara~ 
tory imprifonment of a hi as fhall be fhewn in due time ; [7 3 1 ' 
and therefore whatfoever hath been before faid holds true in oe 
the firft inftance of his imprifonment, tho the party be not yet” 
indicted. 

IT. As to the fecond cafe, viz. where a felony is committed by Eee 
but 4. that arrefts him, doth not certainly know it, as not being pres 
fent at the committing of it. 

I take the law to be all one with the former.cafe, only what he 
doth hereii, *he doth at his peril; for if in truth B. bea felon, then 
A, may arreft him, aid may break a houfe to arreft him, if he be, 
within the houfe, and refufes to render himfelf; yea, and if he will 

* not fuffer himfelf to be taken, he may in cafe of neceffity be killed ; 
but this ftill is at the peril of 4 for if he be no felon, it may be man- « 
flaughter at leaft in 4. if he doth it. 

But how far forth this will be juftifiable in cafe that A. hath pe 
caufe of fulpicion, will be contiderable in the next enguiriess * 

oily The, third cafe is, there is a felony committed, but whether 
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- eumflances, malefaétors ea ie: to the common Machinist of the. 
people, 
. But to make good fuch a juftification of ethan: 1 . There 
) *muft be in fact a feleny commited by fome perfon ; for were there 
 * no felony, there can be ground of fufpicion. Again, 2. THe party, 
(if a private perfon), that arrefts, muft fufpect B. to be the felon. , ©. 
He muft have reafonable caufes of fuch fufpicion, nd thefe muft be 
Hie alledged and proved. 
| ~ 1, There muft be a felony done; and therefore if a man be taken 
for fufpicion of felony, and delivered to the eonftable, ‘or remains in 
the cuftody of him that took him, yet if in truth no felony were com- 
t mitted, he may be let go at large, and no punifhment fhalf enfue for 
the efcape, Kelw. 34. a, 6. But ifa felony were committed, 
[79] though he that is taken for the fufpicion thereof be in truth 
innocent, and it fo appears to. the conftable, or him that arrefts him ; 
yet if he Ict him go before he be indicted, and acquitted or delivered 
by proclamation before the juftices of gaol-delivery, the party letting 
_ him go fhall be punifhed for an efcape. 44 Affix. 12. ‘Poulton de Pace, 
7.146. 6.5 H. 1.4.7 H. 4. 35.4. 

2. The party that arrefts him, muft be be that fufpects him, and 
regularly it cannot be done by another; and therefore if a man jufti- 
fies in falfe imprifonment for fufpicion, he muft jnftify it as his own 
act, and not by the command of the theriff or other officer, nor can 
another juftify by the command of him that fo fufpects. 11 F. 4. 4, 4 

But this doth not always hold true ; for an_ officer of Jaftice, may, 
in affiftance of him that fufpects, juftity the imprifonment ; asa con- 

* ftable, upon a complaint made to him by him that fufpects, may juf- 

. > tify; but he muft allege his juftification in the fame manner as he that 

fufpected ought, viz. a felony done and caufe of fufpicion ; and there- 

' fore the party fufpecting and defiring the conftable’s affiftance mutt 

acquaint him with the whole matter, andthe caufes of his fufpicion, 

otherwife he is'not bound to affift him. 247. 7.15.6. And in like 

his manner a juftice of peace being applied to by him that fufpeéts and 
ae acquainted with the whole circumftances of the cafe (*). 

& __ And this appears beyond difpute even by the ftatute of 34 E. 3. cap. 

es , wheieby power is given to the juftices of peace to arrefté ail thofe 

- whom they find by indiétment or by fufpicion, and to’ put them in 
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they find the teutix of fufpicion tS be reafonable, it is now bec 
Be juftice’s fufpicion as well as theirs, and accordingly adjudged, 
4% Eliz. C. B. Croke, n. 35. Tatam’s cafe (c), and therefore the 
"ing of my lord Coke, 4 In/fit. p. 177. “ That notwithftanding fi 
“* warrant, or the aid of the conftable upon fuch complaint, [to] Ri. 
“* it is {till the party’s arreft, and not the conftable’s or juf- *- 1 ‘ 
“* tice’s, and that he muft be prefent, and that he cannot break open’ 
** door by virtue of fuch warrant,” is neither warranted by. the law 
nor the common practice (*); and in the book of 2 A. 7. 15, 
-where one juftified in.eid of the conftable upon a felony done, and at 
fufpicion and caufe thereof, xt infra, it was.ruled a good juttification 
againft ‘ opinion of Bryan; andit is apparent by the ftatute of 5 
3. cap. “Ifany perfon hath any evil fufpicion of perfons to 
¥ said wafters or draw-latches, they fhall be incontinently 
* arrefted by the conftables of the tewn, be it by day or‘night; and if 
“they be arrefted within franchifes, they {hall be delivered to the © 
“* bailiff of the franchife ; if in the * gildable, to the fheriff, and kept i in 
* prifon till the Coming of the juftices,” 
The fufpicion may be by any perfon, yet the imprifonment ae ’ 
by the conttable ; and the reafon is that which is given before, 8 is 


~omay be made, 
And therefore ifa felony be committed upon the ail of as 
ona in the cuftody of B. and 4. comes to a. gh: 6s 


this is a good juftification by 4. in falfe imprifonment brosight ‘ 
him without fo much as an averment, a cee 


eit hin at hp low ne oe and f 
books of 5H. 7. Bim pert ae. satan 
cafe, LL Ba 4. 4 8 - 
But then the caf is eatily folved, Git ny 









to fufpea B. th te each BEee eeu 


t eo of A. that firlt fafpeéted him, he may juftify by ‘his own 
fe sand the like of him that comes in ve if. to arreft B. 
/ Oe. 4; 4 & 5. t 4 . ¥ 





[ “ty, 4 _ 3. The third ghing to be obterved i in this Pat bya privage 
perfon upon fufpicion is, that he hath a —— caulé of | 
icion. 
thefe probable caufes are very many, as. for! inflance common 
, BH. 4. 6.2 H. 1. 15. 6. i1 E, 4.4. & ce. hue andcry 
Be ied 21 H.71. 28. hath part of the goods ‘found upon him, or be 
- “indiéted of the like, 12 Co. Rep. (92. dfhley’s cafe, party with him 
that committed the robbery. 7 E. 4. 20. a 
an And note, that the law hath that care, that malefaétors, tho but 
fafpedied, fhould be apprehended, that a man may alledge twenty 
'f -canfes of fufpicion, and’ it fhall not make his plea double, for one 
~anfwer makes an iffue upon the whole, viz. de injtirid Jud propria 
| abfque tali cau/é, and no iffue fhall be fingly taken upgn one caufe of 
Ri © alpicion, where many caufes are thus alledged. 2 EF. 4. 8 9.7 E. 
3 20. a. 
“Now what is to be done by’ a private pitas that thus asrefts ‘a: 
> party upon fufpicion of felony ; if after fuch an arreft the party arreft_ 
“ing difcharge him without bringing him to a juftice or conflable, he 
' thal be punithed for the efcape at the king” s fuit, but it makes nox the 
om  imprifonment unlawful as to the party. 10 E. 4.17.6... 
_ Or he may carry him to the gaol, and if the gaoler receive him, rm 
B. that, made the arreft is difcharged, 10 E. 4. 18. a. but he muft not 
a earry him to a gaol of any other county than where he is taken, un- 
E 
f 
the 








lef. either there be no gaol in the county, or that he © cannot for the 
* dar et of rebels bring him to that gaol. 11 E. 4. 4, 
- Or he may deliver him to the conftable of the vill, and that is a fuf- 
i ent difcharge, 10 E. 4. oe hae 
‘the proper way is to bring him to a juflice of peace, eve may 
or difcharge, or bail him, as the cafewequires. 
party fo azrefted be fick and cannot be removed without 
th, he may detain him in his own houfe, till he can 
| to a juftice or officer, 2 E. 4.8. 6. 
Sf A man upon fufpicion of felony by a private 




































felt (Se Le ee ges * 
And Fi et ‘not the fame privilege in all parade 
that arrefts upon. oe, as to him that arrefts bos 


and fo knows it. ete gt 
_ 1, It feems he that arrefts as a private man barely co 
of felony, cannot juftify the breaking open of doors to 2 
party fufpected, but he doth it at his peril, viz. if in truth 
felon, then it is juftifiable, but if he be innocent, but upon a 
able caufe fufpected, it is not juftifiable, 4 Co. Infiit. p. 17 
(but yet to prevent a murder or manflaughter a private 
break open a door, 12 1. 8. 2. 4.) but he 7 enter y ae 
open, and make the arreft in the houfe. | 
But note, that in all arrefts he: mutt soquslihe thé rary 
caufe of his arreft. 
But in cafe of a known felony done by the party, or satan 
lony is done#and a conftable comes and demands entrance’ ; 
complaint to him, or by a juftice of peace’s warrant, or upon: 
cry; there the doors may be broken om pen natice and 
entrance and refufal. 
2, Again, if there be a felony committed ig B. and A is shar 
and fees i it, “and purfues the felon, and he cannot ber } 


bdtsice him; and pofibly the fame law may be in cafe of 
a warrant, orghue and cry, thothe perfon be not guilty of 
if he refufes to fubmit to the arreft ; ae de hoe: Ra Ga) gt 
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ee 


E bound to take notice and fabs, as hath been faid, Part 1. cap. 37. 
"but a mere ftranger offering to doit, a man is not bound to+take 
' notice of his authority, and therefore may fly from him if innocent, 
"for poffibly he may think he cam¢ to rob him. 
_ 3. Yet farther, if an innocent perfon be actually arrefted upon fof- 
picion by a private perfon, all circumftances being duly obferved, a. 
he breaks away from the arreft, yet I do not think the perfon arrefting 
pt can kill him, tho he cannot be otherwife taken, for the perfon arrefted 
is bot bound to take notice of that authority that the Taw gives to a 
om private perfon in this cafe. 
hen Ta then can he juftify the beating or ftriking of him in cafe he 
cannot otherwife take him that thus makes the affault? As where a 
bailiff of the fheriff by warrant arrefteth a perfon, tho he cannot 
fitike or beat him before the arreft to take him; yet after the arrelt 
and eftape fuch bailiff may juftify his beating, if he cannot otherwife 
retake him according to the opinion of the book, 2 E. 4. 6. 4. 
.,. And it feems he cannot, but only lay his hands gently upon him to 
lay hold of him for the reafon before given. 
F - 4, But then fuppofe that either before the arreft or after the arreft, 
_ B. draws his fword and affaults 4. and 4. ‘preffeth upon him either 
to take or detain him, and in the conflict B. kills 4. is it murder in 
-. B. orif 4. kills B. is it juftifiable and no felony in 4? 
|. If the bailiff of a theriff is about to take a prifoner, and before he 
FE: takes him the party draws his fword end kills him, this is murder, as 
* is before faid, Partl. cap. 37. And on the other fide, if either after 
er before the arreft the bailiff upon affault made upon him kills the 
ae } party, this is no felony, neither is he bound to give back to 
the wall. Ca P.C. p. 56 & 221. * 
It feems, that if the party arrefted kills him that thus wisin' upop 
__ fafpicion, always fuppofed the party killing is innocent,) this is bug 
“. manflavghter and not murder; and on the other fide, if the party ar- 
nf refting Kills the party arrefted or intended to be arrefted by him upon 
: fufpicion, that this is manflaughter; and tho the arreft in this cafe 
~ had been lawful, yet the party arvefting hath not the fame privilege, as 
 incaf of killing a man upon hue and cry, tho the party arrefted after 
eft, or upon the attempt of the arreft, affaulted him that ar- 
efied him or attempted to arreft him. 1. Becaufe in this cafe, tho 
lay impowers the party to arreft him, yet it is but a power of per- 
iffio , Not an injunGtion by Be ee aera ee toable if he 
% had 
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had not made fuch an arreft; and fo not like the cafe of an Ae, " 


an officer, warrant of a juftice, hue and ery, where it is a 

arreft, and the party, that omits his duty in this cafe, is punithable by 
fine and imprifonment for his omiffion. 2. Becaufe fem hae 
had a legal warrant from a juftice of peace, or called an officer to his - 


Nie ance, and then he had been under a more effectual protection of 


picion. 


the law in what he :did in purfuance of his duty. 3. It would give — * 
too greata latitude for perfons to be their own judges in thiscafe, and 
to take away a man’s life who is innocent, and poflibly might aot 
have {ufficient affurance, that either a felony had been committed, ox 
that he that arrefts had a juft or lawful caufe of fufpicion. . 

And it feems the law is the fame, whatfoever the caufe of fufpiy 
cion were, yea altho the perfon were indiéted for the offence, becaufe— 
4 perfon innocent may be indicted, und becaufe there is another 


to bring him into amwanfwer, namely procefs of capias to the sheriff a, 


whois a known refponfible officer. 3 £..3. Coram. $46. 
And thus far concerning arrefting by a private perfon pan fut 


Sec Burn. Tit, Arreft per tot..& Index to 2 Hawk. P. C. tit, Arreft. ate 136. 319 
320. and 4 Blacks. Com. ch, at. of Arrefts, pa. a8, Sc. 


; CHAP. XI. [85] 


Concerning arrefts or apprebention of felons, or perfons falpefed % 
felony by an officer. 


© 


If ene are certain officers and minifters of public juftice, tay 
virtute officii are empowered by law to arreft felons, or t 


that are fufpeted of felony, and that before conviGtion, atid alfo be. a 


fore indictment. 





Sus 
And thefe are under a greater protedtion of the law in executi “i 


of this part of their office upon thefe two aecounts. 1. Becaufethey 


are perfons more eminently trufted by the law, as in many oth 






ok Ge 


incident to their offiée, fo in this. 2. Becaufe they are by law punith. 


able, if they negleét their duty in it, 7 sinha 
And therefore it is ali the reafon that can be, cups ould 








| bi otice, ladies Seeetl are not” sctinseny Siac: 
duties, (not permifions) and under fevere punifhments agen 
| gleét thereof.’ - 
And hence it is, that thefé officers, that are thus introfted, may 
‘without any other warrant but from themfelves arreft felons, and thofe 


ware probably fufpected of felonies; and if they be affaulted s nd_-# 


killed in the execution of their office, it is murder ;. and, on the other 
fide, if perfons that are purfued by thefe officers for felony or the juft 
fufpicion thereof, nay for breach of the peace or juft fufpicion thereof, 
as night-walkers, perfons unduly armed, fhail not yield themfelves to 
thefe officers, but fhall either refift or fly before they are apprehended, 
ot being apprehended fhall refcue themitelves and refift or fly fo,that 
y cannot be otherwife apprehended, and are upon neceffity flain 
in, becaufe they cannot be otherwife taken, it is no felony 
in thefe officers or their affiftants, that upon inevitable ne- 
; [ 8 6 ] ceffity kill them, tho’ poffibly the parties killed are innocent, 
for by their refiftance againft the authority of the king in his officers, 
they draw their own blood upon themfelves. 

The officers that I herein principally intend are, 1. Juftices of the 
peace. 2. Sheriffs. 3. Coroners. 4. Conftables.. 5. Watchmen. 
And when I mention thefe I alfo include all, that come in their aid:and 

. affiftance ; for every man in fuch cafes is bound to be aiding and affift- 
ing to thefe officers upon their charge and f{ummons, in preferving the 
peace and apprehending of malefaGtors, efpecially felons. 

And if any being thereunto called fhall not give their affiftance, they 

“are to be punifhed by fine and imprifonment, and confequently are 
x. the common proteétion of the law mney with the Ys ers 
themfelves. 

_ And that was the reafon of the ftatutes of 7 Fac. cap. 5 and 21 Fae, 
. cap. 12. that gave power as well to affiftants of the moft ufual peace- 
as to the officers themfelves, to plead the general iffue, and 
‘give ‘the fpecial matter of their juitification i in evidence, and allow 






iis double cofts to the defendant. 





_. Wherefoever a priyate perfon may fell a felon or perfon fufpected, 
ie “there any of thefe officers may do it; but of ‘this fufficient hath been 

, faid before: ij therefore come to that power, that conéérns them * 
sially as officers in this cafe. } , 


Pe id ee. L Tule’ 





Papied il sage sels another “perSol,; Wwhaseol esti 





cap. 13. Another ey and» tri in | whereof-at 


- prefents® cons Ms 08, ARE | 


a juttice. of ‘peace cd bao: or-other’ ical of the peace, 


If i 
\ecfaitcd i in -his prefence, he. may in his own perfon ue ; 


the felon. - fi 
And fo he may by word command any perfon to apprehend him,” 
and’ fuch command is a good warrant without writitig; but if che 
felony or other breach of the peace be done in his abfence, then he 
muft. iffue his warrant’in writing under his feal:to apprehend the. 
malefactor, 14 H. 7..9. 4. adjudged ; and by Fineux, if these beat 
riot or breach of the peace like to happen by a tumultuous [8 7 i. 


meeting, &@c. he may ‘command his fervants or ofhers to et 


_felons, and. all perfons are required to be affifting to him 


1. 


an 


vent.it by arrefting the parties. 
And note, that ‘if the juftice.of peace ath either from sacle 
by a credible infprmation from others knowledge of a felony done, 
and jult caufe of fufpicion of any perfon, heomay himfelf:arreft'and 
commit that perfon, 14 H. 1. 8. per Keble; and according to it 
are the exprefs words of the flatute of 34 Es 3.. capo 1. before- Mi 
mentiond. EO! bite 
If. Secondly, As to the ye oe it is ioliail by the ftatute lof 
Wefiminft. \. cap. 9. (a), “ That ali generally: be ready: and ‘ap- 
“* pointed at the commandment and fummons of the theriff, and atthe 
“* ery of the country to fue and arreft felons, when any»need fhall 
** be, as well within franchifes.as without, and they that will not fo 
“ do, nnd thereof be attaint, fhall make grievous fine to: the king, yi " 
“and if default be found in the lord of the franchife,. the site ih 
“* take the franchife to himfelf, &c. And if the fheriff, coroner, or rs 
“« bailiff, will not attach or arreft fuch felons there, as they may, or 
“* will not do their office for favour borne, to fuch mifdoers, pai 
“ attaint, they fhall have a year’s imprifonment and after male: 
“« grievous fine, if they. Ane ieee assay! not three’ 008 
‘* prifonment.. . ee tee: 8° ae 
By this fatute the ee eee cok aud but injoind to arre 
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And altho the theriff in his Turn pea Ae prefentments 
of felonies at common law, yet this was not intended barely of if. 
fuing precepts upon fuch inquifitions, but to @ minifterial taking of 
felons as he was confervator of the peace, for his Turn was kept - 
but twice in the year, but the occafions of taking felons wer- fre- 

And accordingly it was prattifed, vide 5 H. 7. 5. a. in fine, the 
Mhetiff arrefted one fufpetted of felony, and no queftion of the law- 
faloefs neg é' 

« Coroners: Tho coroners had no power of taking in- 
Les} a of any felony but the death of a man, as hath 
heen fhewn ; and therefore by the exprefs provifion of the ftatute of 

E.1,-De officio coronatoris he may not oaly make procefs but make 

Mi and cry after*them, yet by the ftatute of We/minft. 1. cap. 9 
above-mentiond he is a confervator of the peace im relation to ‘ail fe- 
Jonies, and can command them to be apprehended, tho he can take 
no inquifition concerning any but the death of a man. 

TW. For the office of conftable it is of twofold extent. 1. Mini- 
fterial and relative to the juftices of -peace, coroners, sheriffs, &c. 
whofe precepts he ought to execute, or in default thereof he may be 
indi&ted and fined. 2. Original or primitive, as he is a confervator 
‘of the peace at common law. 

By the original and inherent power in the conftable he may for 

breach of the peace and fome mifdemeanors, lefs than felony, itn- 
prifon a perfon. 
» If a man leaves:an infant in the-cold to the intent to deftroy it, 
or charge the parith, the conftable may take him and put him in 
‘the ftocks. JZ. 34 & 35 Eliz. B. R. Croke, 2.1. Beal and Char- 
‘ter, p. 287. 

So if a conftable be affaulted by 4. tho it-be in his own cafe, he 

‘may imprifon the party and carry him to gaol; but for opprobrious 
et: or a general hindranee of him to fummon the trained bands 

-. to attend the lord mayor of London upon his precept, he cannot juf- 

tify the imprifoning of a perfon in the Compter, T. $1 Eliz. Ret. 
4 fase}, Fulwood and Gajevign («); but he muft bring hire to a juftice 

Sof peace: nota, in the juftification it was alfo adjuged, that he af- 

ae ideo querre of that judgment. — 


“~; , (Ce) Savil. po 976 4 
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Lok sicliads lean ope cate sae Masten by tidy, 
for by the law a conftable may make a deputy, and he is within. 
ftatute of 7 Fac. cap. 5. to plead the general iffue. AZ. 13 Fae. 5. 
Phelps and Winchcombe (d). : 

If 4. menace B. to kill him, epoitbodipiainl thereat: aad ane 

“ Stable | he may arreft him and put him into the ftocks, till [ 89} 

he find {urety of the peace, 44 EB. 3. Barre 202. but that is 
intended, that he may detain him till he can conveniently bring him _ 
to a juftice of peace and to avoid the prefent danger, for tho fome 
of the old books feem to hold, that the conftable may take fareties 
of the peace and detain a perfon till he gives him fureties, yet it cam 
not be by recognizance but hy bond, and that for am affray or menace 
of breach of the peace done in his view. H. 37 Eliz. B. R. ~~ ‘ 
n. 25. Sharrock and Hanmer (¢). 

If information be given to a con{table, that a man and woman a 
in incontinency together, he may take the neighbours and arreft them, 
and commit them to prifon to find fureties for their good behaviour, 
1 H. 1. 6. a. there the enftom of London indeed is pleaded; but 13 . 
H. 7. 10. 4. adjudged, that it is a good juftification for the conftable 
ot any in affiftance to plead, that 4. hokls a meffuage in the fame 
vill, and fhe kept perfons fufpeCted of common bawdry, and the 
plaintiff fafpicioufly reforted to that houfe with women of ill fame, 
and that he arrefted the plaintiff to find fureties for the good be- 
haviour. 

The conftaile may arreft Slyicioin night walkers (f) by the fta- 
tate of 5 EZ. 3. cap. 14 and men that ride armed in fair or markets 
or elfewhere. Stat. 2 E. 3. cap. 3. de Northampton. - 

And it appears by the books before-mentioned, that im cafes of 
arrefts of this or the like nature, the conftable may execute his office 
upon information and requeft ef others, that fufpeét and charge the 

(da) Moor That it was not Sahil, ben Ga Salil 

(é) Cro, Pas © conftable to take up’ a woman upon a> 4 

(f) Bat then aoe picion. muft not be ‘+ bare fufpicion. having been gu 


a mere caufelefs fufpicion, but mult be “* of ws Brae WP ae pon tot oe 
founded upon fome probable reafon; and lawful act: and as.to the-cafe in 


fo it was ruled in cafe of the Queen * ath Pde thereof was, ee 
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since. nay tho it becbut with fulpicion there $s. cap. 14. 
13 H. 7.10. b. 44 B. 8, Barre202. : 

“But if there be an affray, tho to preventiit, or in the time of sr 
affray the conftable may upon information or complaint arreft the 
offender, yet it is held, that if the affray be paft, and no danger of 
death, the conftable cannot arreft the parties without a warrant from 
ajuttice of peace. 38 E. 3. B. Faux. Imprifonment 6. 

_ But the law feems. contrary, for tho in that cafe he cannot take 
sal of the peace himfelf, yet upon a complaint to him he may 
arreft the party to bring him before a juftice to find furety of the peace, 
or for appearance. 44 E.3. Barre 202. 35 Eliz. Sharrock’s cafe. 

Now as touching the conftable’s power of ,arrefting ex officio in 
relation to felonies it may come under thefe confiderations, 1. What 
his power is to arreft when a felony is certainly committed. 2. What 
his power is to arreft in cafes of /u/picion of felony. 3. What his 
"power is in cafe of danger -of felony, tho none be committed, as in 
cafe of affrays or dangerous wounding. — 
1.As to the firft of thefe, where a felony is committed, it is of 

"alll hands agreed, that he may ex officio arreft and imprifon the felon 
till he.can conveniently be conveyed to a juftice of peace or the com- 
mon gaol, 

And jit will, be all one, whether the felony were committed inthe 
fame vill, or in any other vill or county, if the felons be within the 
vill where he is conftable. : 

And, this appears clearly by the books of 2 H.7. 15 6. 7 E. 4 
20. a. and divers others, and by the ftatute of Wefim. 1. cap. 9. 
5 E. 3. cap. 14... 
ia in that cafe it is on.all-hands agreed. P 

.. That he may break open doors to take the felon, if the felon 
#6 in the houfe, and his entry denied after demand and notice that he 
*  Gsconftable. 
_ 2, That if én fuch an attempt of arreft the conftable or any that 
come “in his affiftance be kild after competent notice that he is con- 
ftable, it is murder. 
he hoc t; 3. That if the feldm eG and icannot-be taken). whether 
it be after the arreft or before, the Soren of de Féon, whe 
- gannot be otherwife taken, is no felony. 
~ And the reafon of all this is, becaufe hej is ex offs a contrat 
le Berges eps chy eas ‘by law injoind to take 
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felon, and if he omits his duty herein, he is indiétable. an fbj to, és, 
a fine and imprifonment, eh 
And it is not material, whether he faw the felony areal = ia 
hath it only-by complaint or informatjon ; for as well in one cafe as. 
the other he is bound fo apprehend the felon, and make fearch after 
_ himy within the limits of his jurifdiction, and to raife Aue and cry upon 
“Tim ; and certainly what may be done upon Aue and cry raifed upon 
a felon may be done by that conftable who upon the firft complaint, 
raifeth it;.and the law gives him protection in the execution of his 
office, and will never punifh him in the neceflary purfuit of what it 
injoins him. 

And with this all the before cited books in the precedent chaptall 
do agree ; for I have before therein determind, that in this cafe a pri-_ 
vate perfon may kill a fefon, who is really fuch, if he cannot other- 
wife be taken; vide /upra, p. 77. 

2. I come to the /econd, namely what if there be a felony done, 
(fuppofe a robbery upon 4.) and 4. fufpeéts.B. upon probable 
grounds to be the*felon, and acquaints.the conftable with it, and de- . 
fires his aid to apprehend him ; in this cafe I fay, ‘ 

1. That the conftable may apprehend B. upon this acide the 
the fufpicion arife in 4. at firft ; and with this agree the flatutes of 
3 E. 1. cap. 9. and 5 E. 3. cap. 14. and the books of 2 £. 4. 9. a. 
5 Co. Rep. 91. b. Semain’s cafe, Dalt. cap. 109. p. 292. (¢), 13. 
E. 4. 9. a. accords 2 H.'1. 15. b. tho Brian be to the contrary ; but 
there are to be thefe circumftances to accompany it, 1. 4. the perfon 
fufpecting ought to be prefent, for the juftification is, that he did aid — 
4. in taking the party fufpected, 2H. 7.15.4. He ought to in- 
quire and examine the circumftances and caufes of the fufpicion of 
4. which tho he cannot do it upon oath, yet fuch an information | 
may carry over the fufpicion even to the conftable, fetes 1" 2 yi: 
it may become his fufpicion as well as the fufpicion of 2. if 
And if the conftable fhould not be allowd this latitude in cafes of this i 
nature, many felons would’ efcape, and the party arrefted hath. no 
prejudice thereby, for the juftice of the peace, to whom in fuch a “3 
he is properly to be brought, may confider the circumftances, i a 
poflibly in’fome ed i e ya 













= te) Ree te nas a ene 


Sade ® eo 
t14 iis 





ale | 








|S ay thet dhe eSBs Yeah be wtertatiol OF than; and ave ith 


_ plea, and it is iffuable. 


2. Confequently, if the conftable upon fuch ‘an ariel or attempt 
thereof be kild, it is murder asewell as in the former cafe. 


3. That in fuch cafe, if the fappofed offender fly and take houfe, 


Pa 


and the door will not be opened upon demand of the conftable qnd. 


notification of his bufinefs, the conftable may break open the door, 
tho he have no warrant. 13 E. 4. 9. a. for it is a proceeding for the 
king by perfons by law authorized, and therefore there is virtually a 
tton omittas in the a€tings of their authority. 

And the reafon of the pres between private perfons arrefting 
upon fufpicion and conftables is, 1. Becaufe that in the former cafe 
it is but a thing permitted to private pte to arreft for fufpicion, and 


they are-not punifhable if they omit it, and therefore they cannot 


break open doors ; but in cafe oft aconttable he is punithable if he omits 
it upon complaint. 2. Becaufe it would be a great inconvenience if 
évery private man upon pretence of fefpicion fhould break open houfes, 
for they may not be of known value or refponfible ; ‘but a conftable is 
an officer known within the vill, and his authority known, and is 
prefumed of fafficiency, for he is chofen by the leet, like a bailiff 
jurus &$ conus, who need not fhew his warrant (*). 

Again it feems to me, that if a perfon thus charged with fufpicion 
of felony upon juft grounds of fufpicion, and where a felony is actu- 
[93] ally commivted, tho he be innocent, yet if he refift the officer 

after notice that he is the officer, and affault him, if the offi- 
eer kill him, it is no murder. 

Bot it may be more queftionable, whether if he fly and cannot be 
apptehended, the officer may kill him, where he is fufpected ‘and in- 
nocent, if he cannot be otherwife taken, as he may a felon, as before 
is thewn, p. 77. but it feems he may, and it is no felony no more 
than in the former cafe, for thefe reafons, 1. Becaufe the conftable 
is obliged to to his office in cafe of a probable fafpicion, as well as, 
im café of an actual felony. 2. Becaufe he cannot judge, whether 
the party be guilty or not, till he comes'to his trial, which cannot be 
, i he be'apprehended. 3. Becaufe the party draws ipon himfelf this 
_ inconvenience, oy oageeingatele” grea mrad fa from 

- the known officer. 


(*) Vide Pare Ty fo 460 






saitteds Ga he fled 1s gil RRP a ton 
found by the jury t#at acquits him of the felony, yet he s his 


goods, becaufe it was his own fault that he did not flare juri, and xl 
brought upon himfelf the juft caufe of fufpicion, and put the ae tl 
to trouble and hazard in purfuing him. Gy: get ae 
And yet it is true, that if the felon were not once in the hands of Pe 
an officer that had warrant to arreft, as if he be in thehoufe, and fly ota 
out at a back-door before the officer feizeth him, this is not an efcape 
in the officer, 27 Afiz. 9. But on the other fide it may be faid, that ; | 
it is neverthelefs an efcape in the townfhip, for which they fhall be . 
amerced, tho the perfon were never actually taken ; quod vide fuprdy 
cap. 10. Poh fl 
ad, therefore it is at the peril of the whole vill, if they take not iM 
a felon (*), and when he is upon probable caufe fufpected, he is Pre: 
fumed to be fuch, till the contrary appear upon his trial. pane 
And therefore, as before is faid, a juftice of peace cannot difcharge 
a perfon brought, before him but for fulpicion of felony, in cafe a 
felony were committed, but muft either bail or commit him. ; 
And upon the reafon before given it feems, that if a per- aaa 
fon be charged to the conftable for-felony, or fufpicion of C94 7 
felony i in the county of 4. and the conftable charge him in the king’ 's 
name to yield himfelf, and he either before or after the arreft purfue’ 
him into another vill, nay into another county, the conftable hath ba 
the fame privilege and protection upon his purfuit and arreft, as ifhe 
-were taken in the county of 4. tho yet he muft bring him before the mY 
juftice of that county where he was taken; vide Crompton de Pace, ” 
p. 172,173. Dalt. p. 340. (4). mn i 
But for this latter cafe I take the law to be all one in cafe of acon 
fable having a warrant to arreft a felons or not having one, but dow 
ing it by his own intrinfic power virtute officit, namely, that 
hath or hath not a warrant from a juftice of peace to arreft a 
if the felon fly into another county before arreft, he is to be br 
before a juftice of that county, or to the gaol of ‘that county, 
he is arrefted but if he were once carrefte and efcape, and 
freth fuit he is taken by the conftable in aceon 
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© $3. The third cafe is, where a ral feieay 4 is not a Winintest: ae 
danger to be committed. 
_ If 4. hath wounded B. fo that he is in danger of death, id A. flies 
and takes his houfe, and fhuts the doors, and will not open them, the 
conttable of the vill where it is done, or upon hue and cry, may 
_ break the doors of the houfe to take him, if t upon demand he will not 
yield himfelf to the conftable. “7 F. 3.16.4. Barre 291. 
“And in that cafe, if the conftable be kild, it is murder; if he’ kill 
A. if he cannof be otherwife taken, it is no felony, but excufable 
‘and juftifiable by the neceffity caufed by the obftinacy and default 
pee ot ety 
If there be an affray in the houfe, whtre the doors are 
et: 95 J pout, whereby there is likely to be manflaughter or blood- 
thed« comunitted, the conftable of the vill having notice thereof, and 
~ demanding entrance, if they within refufe to do it, but continue the * 
_ affray, the conftable may break open the doors to keep the peace and 
_ prevent the danger. 
Nay yet farther, if there be diforderly drinking or noife in an 
Gente at an unfeafonable time of night, efpecially in inns, taverns, or 
. alehoufes, the conftable or his watch demanding entrance, and being 
refuted,’ may break - vopen the doors to fee and fupprefs the dilordet ; ; 
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# it be wie a aachit, he may deliver them to the 
- franchife, and they are bound to receive them without-taking 
for the fame by ‘the flatute of 4 £. 3. cap. 10. vide 5 H. 4 
23 H. 8. cap. 2. But the fafeft and beft way .in all cafes, is 
them to a juftice of peace, and by them the prifoner may. be 
committed, as the cafe fhall require ; but till they are bailed or 
* charged, or the fheriff or gaoler hath received them, they are ftill 
under the charge of the conftable that took them. 10 H. 4. I. a. 
Efcape 6. Till the conftable can conveniently convey the parties 
arrefted to a juftice of peace, or the common gaol, as when the arreft 
is in or near night, he may detain the party in the ftocks; or if there 
be no ftocks in that vill, he may bring them to the ftocks of es et 
adjacent vill. ee 

And if the petfon be of quality or fick, the conftable may [ 91 
[keep him in an houfe (i)] for a.day and a night at leaft, 
and in fome cafes of neceffity for.a longer time, till he can with faery — 
and conveniency convey him to a juftice of peace, or the res bi 
gaol. 20 E. 4.'6. b. 22 E. 4:35. b. Dalt. p. $40. £ ye: 

The charges of fending malefactors to gaol by the common law, is, 
to be borne by the vill where they are apptehended. 3 E. 3.' Coren 
328. 4 E. 3. cap. 10. 

But now by the ftatute of 3 Fac. cap. 10. the charge is 10 bobo” i 
by the prifoner, if he hath wherewith, the fame to be levied by wars ~ | 
rant of the juftices of peace ; and if he hath not wherewith, then the 
charge to be borne by the parith, townfhip, or tithing, where the of 
fender is apprehended; by a tax or rate to be made, as by oe ra 
is prefcribed. 

And what I have herein fai touching the conftable + is saaein, f 
toa rink are tcnddcigh, burtholder, fet: eas eer , 
the fame. 

But the conftable of the hundred is a ditind officer, and i 
upon the ftatute of: Winton, vide H. 31 Eliz. B. R. Croke, n. 
Sharrock: eaeaens2 ae -* ieee to be a -confervaier 
peace. ; % arte wm 
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: Pe or ho arta to the number of the iodine ‘this watch 
is to be fet by the conftabie, and the negleét thereof punithable by 
8 H. 4. cap. 3. Their power if to arreft fuch as\pafs by until the 
_ motning, and if no fufpicion, they are then to be delivered, and if fuf- 
‘ . picion be touching them, they fhall be delivered to the theriff, wiz. 
oa to the ‘common gaol, there to remain until they be in due mater de- « 
livered ; and if they will not obey the arreft, hue and cry fhall be 
¢ __ + Jlevied upon them ; but this watch extends only between 4/- 
t 97 } cenfian day and Michae/mas. 
2. But there is another watch that may be kept by the conftable 
ex officio, which may extend to other times, becaufe there be other 
_ things under his charge, as a confervator of the peace, as for the 
\, purpofe to raife or purfue hue and cry upon tobberies committed by 
Bp the fatute of Winton, cap. 1. to fearch for lodgers in fuburbs of cities, 
that are fufpicious perfons, which is to be done every week, or at 
‘ _Teatt once in fifteen days by the fame ftatute, cap. 4. for fuch as ride 
_ Or go armed by the ftatute of 2 E. 3, cap. 3. for night-walkers and 
perfons fufpicious either by night or day iy the ftatute of 5 FE. 3. 
cap. 14. 
Bs And altho a conftable is not bound to any. precife time for this kind 
| of watch, nor punifhable, if he omit it barely for the omiffion, if he 
A" be ready upon occafion to do his offite, when required in thefe cafes,, 
yet it is in his power to hold fuch*watches, as often as he picates, 
_ and it‘is convenient and juftifiable, and herein the watchmen are the 
~ minifters and affiftants of the conftable, and are under the fame pro- 
_ steCtion with him, and may aét as he doth ; and regularly Ke ought to 
= a ie with them it in their walk and watch, 
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of peacgy which may be held at other times than the 
ewe Winton appoints, and the watch thus appointed hath the 
a as €ither of the former ; and this feems to be within the 
oe ef juflice of peace by the frit’ Afignavimus in his 
a miffions vide Lamb. Fuftic. Lib. cap. 20. p. 185. Dait. cap. 60. 
142. (k), and cap. 109. p. 292. (1); but the fafer way and more 
: is by one ofthe ein of the peace or of the court‘df king’s 
ch, whic oe ogi Sn ig ~ aes i eg 
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% acini aieiie idibck double slats of the 
As an affiftant-to the conftable, when the conftable is 
watch, for fo every man, who is affifting to the cunftable 
ecution of his office, hath the fame protection, that the [ 
law gives the conftable. 2. Purely as a watchman fet. by ' 
ordgr of law; and the law takes notice of his authority /ub eo : ; 
- and therefore killing of a watchman in execution of his office i is mur 
der. Co. P.C. cap. 1. p. 52. 9 Co. Rep. 66. a. Mackally’s cafe. 
. And fuch a watchman may apprehend night-walkers and commit 
them to cuftody till the morning, and alfo felons and gh: er 
of felony. ‘ 
And thus far of arrefts virtute officii. 





See Burn, Tit. Arreft, per tot. Index t2 2 Hawk. P.C. Tit. Arreft. iat? 
819, 320 & 4. Blackf. Com. ch. 21. Of arrefts; pa, 289, &c, See Burn, J 
Conftable, Burn. tit, Watch. 


CHAP. XIl. 


Of arreits of felons upon hue and cry rai ifed, 


TUE and cry is the old common law procefs after felons ee 

fuch as have dangeroufly wounded any perfon: And this 

‘hath receiyed great countenafice and authority by feveral ane 

parliament. ‘ 

By the ftatute of Weftm. 1. cap. 9. (a), it is enaéted, «That all 

“ be ready and apparelled at the fummons of the theriff & a c 

* pays to purfue and arreft felons as well within franchifes as wi 

“ out; and if they do it not and be thereof attaint, Je roy pees 
** eux grevement, they are to be indicted and fined for the negleé 

By the ftatute of 4 E. 1. De officio coronatoris “* Hue sie a 

** be levied for all murders, burglarics, men-flain} or in. 

“ flain, as other-where is ufed in England, and all fhall f 

“ jue and fteps as near as they can; and he that doth 

“ copyi& thereof, gers erga arse A meson? 

By the ftatute of Winton, cap. 1. “ From h 

“ oF “thail mere: well > acai that. immeiny 


Amey yes “tig _ * tm 











; Ee ipsa ines cot ort Kp hig a 
"© obey the arreft ‘of the town, where night-walkers pafs, they 
_ © fhall, levy fue’ and ery upon them ; and fuch as keep the town, 


| (viz. the bailiff or conftable), fhall follow with ue and ery with 
esis all the town and the towns near ; and fo Aweand cry fhall be made 
- from: town to town, until they are taken and deliverd to the fhe- . 
e “* riff; and for arreftments of fuch ftrangers none fhall be pu- 
| nithed.” ’ 
ie ; And this is in truth but the antient law; thus it appears by Brafies, 
| Lib. Ill. cap. 1. where he mentions a provifion per dominum regem 
> & gus con/ilium, (which muft be intended an antient. act of <parlia- 


ment, ) quid omnes tam milites quam alii, qui funt quindecim annorum 
2 & ampliits, jurare debent, quad utlegatos, murdratores, robbatores, & 
burglatores non receptabunt, nec iis con/entirent, nee eorum receptatori- 
: (bus, &, fi quos tales noverint, tos attachiari faciem, &8 hac vice-comiti 
| *& bellivis fuis monftrabunt, (fe hucfium vel clamorem de talibus au- 
 diverini, flatim audito clamore fequentur cum familid & hominibus 
| deterra Sud (*)s 
And it is one of the articles of inquiry in ‘the leet in the ftatute 
» de vifu franci plegii, de hues levies SF nient purfues, and among the 
| eapitula Itineris de hucfiolevato & non fecuto: vide Coke super fiat. 
 Wefim.1. cap. 9, 2 dnftit. p. 172. 
» And altho it is a good courfe to have a juftice of peace to direct 
j his warrant for raifing Awe and cry to prevent caufelefs hues and cries, 
yet it is neither of abfolute neceffity nor fometimes convenient ; fot 
the felons may efcape before the juftice can be found, and Awe and cry 
f was part of the law before the ftatute of 1 E. 3, cap, 16. which’ firit 
inftituted jaftices of peace. * 
nd altho alfo it is {pecially incumbent upon conftables to purfue 
, when called upon, and they are feverally punifhed, if 
»&t it (by), and it prevents many inconveniencies, if they be 
titre; for it gives a greater authority to their purfuit, and 
enables cee Ana in his affiftance: to plead the general 
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pleading ; and 
by nenentey Lit is mott =ddsalpes that the ‘confab 
this aGlion, ie 
- “Yet upon: a rab or other felony consul is n 
be raifed by ‘the country in meee: of the caplnhle 
‘fore called nig de pais. tk 


and ery be raifed without caufe, they that raife it, care | 
fine and imprifonment,. 2.Co. Jn/iit, p. 173+ 

* And accordingly it was agreed by the two chief pay 
other judges, ‘upon, the trial of Resthars, Fackfon,. and. 


countrymen that followed ee being Stain rain: Lent 
tion, anno Car. 2. 26s» 

In this matter of-Aue and ery :thefe things are e cooliderabile, 
1. By whom it.is,to be levied, 2. How it is to be levied, a 
what manner fo, be -purfued. 4. What may be done by them that 
purfue it. 5, How. punithed, if somitted or neglected... 

I. Hue and Cry may be raifed as well by an officer of jut 
by the precept of a juftice.of peace upon information of a felon 
. Or it-may be raifed by any private perfon that is robbed, or 
of any felony. 

Il. Touching the manner of jt: It is diverfe. according to avai 
of circumftances.- 1. The party that levies it ought. to come to 
conftable of the vill, and give him notice of a felony commit 
give him fuch reafonable affurance thereof as the nature 9 
will bear, 2, If he knows the name of him that did it, he 1 
the conftable the fame. 3. If he knows it not, but can deferibe - 
he muft defcribe his perfon, or his. habit, or his horle, ( 


4. 1F the thiag' be. dose da Hhamighls fo at he haps 
circumflances, he muft mention 1 the 
way they took. 5. “If none of all thefe can be 
where a 10 act eo wi commi 








Be for difeovering a malefaétor, which cannot be at firft found (c). 
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‘TEI. In what manner jit is to be purfued. 1. The conftable is to 
"make fearch in his own vill, 9 £.4.8& 9. 2, He is to raife all 
the > neighbouring vills next about, Crompt. de Pace, f. 178. b. 3. It 
is to be purfued with horfe and foot: vide 27 Eliz. cap. 13. Dalt. 

= } 15. (d), per direétion de Hyde, chief juftice. 
What may be done in purfuance of a Awe and ery levied, and 

© therein | I think as followeth : 

1. That in-cafe of hue and cry once raifed and levied upon f apotsl 


sg of a felony committed, tho in truth there was no felony committed, 
* yet thofe that purfue Aue and cry seey arreft and proceed, as if fo be 





a felony had been really committed. - 

And therefore the juftification of an imprifonment by a perfon up- 
on fufpicion, and by a perfon, efpecially a conftable, ‘upon Aue and 
ery levied do extremely differ; for in the former, there muft be a 
_ felony averted to be done, and it is iffuable; but in the latter, viz. 
upon Aue and cry it nced not be averred, but the hue and ery levied 


y ' upon information of a felony is fufficient,. tho perchance the inform, 
‘ation were falfe ; and therefore I do not find any averment 


of a felony committed in cafe of a juftification of an im- [x02] 
prifonment upon fue and cry. 5 H.7.5.@. 21 H.7. 28. a, per Rede, 
2£,4.8&9 

And the reafons hereof ‘are thefe.. 1. Becaufe the conftable can- 
not examine the truth or falfhood of the fuggeftion of him that firft 
levied it, for he cannot adminifter him an oath, and if he fhould for- 
bear his purfuit of the jue and cry, till it be examined by a juftice 
of peace, the felon might efcape, and the purfuit would be loft 
and fruitlets. 2. Becaufe the*conftable is by the aéts of parliament 


f ii pies ite. cap. 13. To the lev vg “ fuch sohbet at the dwelling-houfe of 









of Bue and ery, fo as to charge * fuch conflable, &c. defcribing, as far 
red for any robbery it is requifire, as the nature ood cireurmflances beg the 
the p y robbed do, with all con. cafe will admit, the felon or felons, and 
ive notice thereof to the time and place of the robbery; and 


Ns ‘the inhabitants fome town, village, or  “ alfo within twenty days next after the 


near the. place: where “as tob- * robbery committed, caufe public notice 
was, committed ;” And by 8 to be given thereof in the London Ga- 
: qe 16. it is further ired, mete, therein likewife defcribing the 
That th robbed do, with 2 "con “ felon or felons, and the time and place 
; nh, notice thereof “ « of fuch h robbery, together with = 
ome Co Be. of whereof he was robbed,” 
“town, &e near the place of the 2 Wibson 132,113. 
vo ee ote i wig 4 Pla it re a age ab 
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Store mentiond compellible to purfue Awe and cry, and he i is punith. 
able, and fo are thofe of the vill, if they do it not, as appears by the 
aéts of parliament above-mentiond. 3. Becaufe he that firft raifeth 
jue and cry, where no felony is cotnmitted, viz, the perfon that 
giveth the falfe information, is feverely punifhable by fine and im- 
prifonMent, if the information be falfe. 21 H. 7.28.4. 29 £. 3, 
39. a. b. 2 Co. Inftit. p. 113. , 

And therefore if he raife a Aue and ery upon a perfon that is inno- 
cent, yet they that purfue the Aue and cry, may juftify the imprifon- 
ment of that innocent perfon, and the raifer is punithable; and by _ 
the fame reafon, if he give notice of a felony committed, when there 
was in truth none. . 

2. If Aue and cry be raifed againft a perfon certain for felony, tho 
pofibly he is innocent, yet the conftables, and thofe that follow the — 
hue and cry, may arreft and imprifon him in the common gaol, or” 
carry him to a juftice of peace. 

3. If the perfop purfued by Aue’ and cry be in a houfe, and the deors 
are fhut, and refufed to be opened, upon demand of the conftable, 

- and notification of his bufinefs, he may break open the doors; and 
this he may do in any cafe where he may arreft, tho it be only a 
fafpicion of felony, for it is for the king and commonwealth, and 
therefore a virtual nom omittas is in the cafe: vide 5 Co. Rep. 92, 
b. Semain’s cafe. And the, fame law is upon a dangerous wound 
given, and a Awe and cry levied upon the offender. 7£.3.16. 6, 
Barre 291.” ; 

And it feems in this cafe, that if he cannot be otherwife taken, he | 
may be kild, and the neceffity excufeth the conftable: vide Part Bi, 
tap. 9. p. 53. 

4. Upon Aue and ery levied againft any perfon, or where 
any Aue and ery comes to a conftable, whether the perfon be cf 03} 
certain or uncertain, the conftable may fearch in fufpected places” 
within his vill for the apprehending of the felons. Dajt. cap. bet , 
p- 15. (¢), Crompr. de Pace, f. 118. b. 2 E. 4.8. b. 

But tho he may fearch fufpected places or houfes, yet his entry Fe | 

* muft be per oftia aperta, for he cannot break open doors barely toate 
fearch, unlefs the perfon againft whom the Aue and cry is levied be 
there, and tien its Yrue Bo eas maura bo 
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nae he be mot theres but it mutt be : tity 
membered, that in‘cafe of bredking open adoor, there mult be firkt 
a Motice given to them withit of his bufinefs, and a demand of en- 
ee trance, ‘anda refufal before doors can be broken. 

bes _ 5. Ifthe ue and ery be not again a perfon certain, butdy de- 
Oe feription of his ftature, perfon, clothes, horfé, fc. the Aue and ery 
doth juftify the conftable, or other perfon following it, in apprehend- 
ing the perfon fo defcribed, whether innocent or guilty, for that is his 
| wartant, it is a kind of procefs, that the law allows (not ufual in 
other cafes), viz. to arrefta perfon by defeription. 

__ 6, But if the Aue and cry be upon a robbery, burglary, manilaugh- 
ter, or other felony committed, but the perfon that did the fact -is 
neither known nop deferibible by perfon, clothes, or the like, yet 
 fuch a hue and ery is good, as hath, been faidy.and rouft be purfued, 

* tho no perfon certain be named or deferibed. 

‘nd therefore ig, this cafe all that can be done is for thofe that 
purfue: the Aue and cry, to tke fuch perfons as they have probable 






caule to fufpedt;. as for inftance, fuch.perfons as are vagrants, that _ 


cannot giye an account where they live,..whence they are, or fuch 

? fufpigious perfons as come late into their inn-or lodgings, and give 

- no reafonable rein ewhere they had been, and the like :, vide 
DE. 4. 8. by 

I ‘And Sols he Jiltifeation.s of the imprifopment is oe ose 

ibe fro4] partly upon the Awe and cry, and partly uporr their, own ful- 

© picion; and therefore, 1. In refpegt that ir is upon Aue and cry there 

_- giceds no averment that the felony was done, yet it mult be averred; 

that, an information was given, that the felony was done, if the arreft 

by that. confhable that firft reccived;the information, and fo raifed 

e ‘and ery or if the arreft were sade by. chat canftable, or 










weet fh head ry came to. them purporting fash 3 
to be'done ; sbut, 2. Alfo inas much as the Aue and cry nei- 
nor defcribes the perfon of the felon, but only the felony 
‘and therefore the areft of this or that particular perfon, 


Sialcis sae tee that arrefts Sa na i 


‘is left to the fufpicion and diferetion of thé conftable, 


. 
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But how by the fatute of 7 Fac. cap. 5: a Se 
come in his affiftance, even in this cafe of Aue and cry, may plead 
the general iffue, and give the whole matter of the jutification im 
evidence for the purfuit of Aue and cry» tho performed by others a 
well as the conftable, is principally the a&t of the conftable of the. 
vill, ang the others are but as his deputies or affiftants within the 
precinéts of their conftable-wick. : 
V. For the laft matter, how the negle& of the sbrfui of hue and 
cry is to be punithed, it hath been before declared upon the ftatutes of — 
3 E.1. cap.9. 4 E.1: and 13 E..1. of Winton, they are to be ine 
_ dicted, fined and imprifoned, 


J Pa ane on) 


Burn, tit, Hue and Cry. Index to 2 Hawk. P.C, tit, Hue and Cry. 4 Baht, Com, 





, che 21. py 293 
» CHAP, XIII. [rosy 
Arrefis af. felis virtute precepti, or of warrants. © |” 


COME now to Conti: of arrefts of felons or perfons fulpedted of 5 
felony by warrant or precept, namely not of precepts that iffue — 
upon matter of record, as upon appeals or indi€tments, which regu- ° 
larly are to be by writ, but fuch warrants as are preparatory to it, bs ng 
for confervation of the peace. 
And herein regularly all courts and perfons, that have judicial _ 
power by the common law, or by act of parliament for the oamlegeiat f 
tion of the peace, have power to grant warrants for arrefting of 
felons; but fuch as are fimply minifterial and have no jurifdigtion, 
as conftables, cannot iffue warrants for that purpofe, but muftdo their 
office either alone, or with others called to their affiftance, | 
The court of king’s bench hath not only a power to iffue wr 
upon indi@ments or appeals before them, but have alfo power -b 
order to command the fheriff of the county whets they fit, or 
marfhal of the court, ro apprehend felons or difturbers of the 
and bring item before the court; and this is warrantable “s 


tom of the court, w ae ae sae ate ig 









by 2 










iad perfons whofe names could nat be ince! to cofnimit a riot a breach 

ef the peace, an order hath been made by the court to the theriff to 

bring before them fuch perfons as fhould be probably fufpeéted to be 

patties therein, and to bring them into tle court, 4. 23 Car. 2. in 

| Storie’s cafe, for attempting to take away the daughter of Mrs. Gil- 
burn with mafks and vizards. © 

. _ See before cap. 1. concerning the king’s bench. ’ 

A commiffion iffues out of the chancery under the great 

t 06] feal to take perfons that were notorioufly famed of felony 

or trefpafs, tho they were not indiéted, and by virtue ‘hereof the 

. commiffioners iffue a precept to B. to take F. S. that had danger- 

ouily wounded another ; this was admitted a good juftification in the 

officer, tho the commiffion itfelf was againft law, 24 EF. 3.9. B. 

Faux Imprifonment 9. Vide fimile 42 Afiz. 5. where a commiffion 

iffuing out of chancery to take F. S. and his goods, before he was 

indiéted, is ruled to be againft law. 

And therefore I would never ailvife thofe general proclamations, 
that have fometimes iffued, to take certain perfons notorioufly fuf- 
pected of felony but not indicted, : 

; Iti is true, that fuch a proclamation may be a*means to give no- 
_ tice of felons, but fo it may perchance include true men ; and there- 
fore what by law a conftable, fheriff, officer, or private perfons may 
do in arrefting of felons or fufpected perfons without fuch a pro- 
clamation may be juftifiable, buft not by virtue of the proclamation, 
neither can any juftification be made by virtue of it; and therefore 
fuch proclamations againft perfons not indigted are againft law, and 
may bring great inconvenicncies, 1. By leading the country into an 

error. 2. By the example itfelf} which may be of ill confequence to 
_ honeft men, as well as of ufe to apprehend felons. 

eat Affiz. 35. A man was indicted of felony before juftices of ayer 
and terminer: Itis admitted, that the juftices may not only award 
pce of Outlawry thereupon, but may alfo iffue a commhiffion 
| (which is no other than a warrant under their hands and feals) to take 
~~ the: party, and that by virtue of fuch a warrant or commiffion they 
‘i hoe break sa doors, but they muft thew their commitfion, if 


‘ By the Hyena’ jaw the heriff of the county might give out a 
ant nt toy the apprehending a felon before indi€tment ; and this is 
eh elem Se EL 4, cap. 9, sans earcusean 
— 
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disjuntively, (or at the cry of the country) for the theriff had ju 
diGtion at the common law to take indictments of old felonies in his 
Turn; and fo he hath ftill, tho he is not now to make pro- ead 
cefs upon them by the ftatute of 1 E. 4. cap. 2. - [107] 

The coroners have alfo power to attach manflayers by their war- 
rants after inquifition, whereby they are found guilty, but.that feems. 
not to be all their power; but they may make out warrants for ap- 
prehending thofe perfons that are not, or cannot be prefentéd before 
them, as thofe that were prefent and not guilty ; nay alfo of burglars 
and robbers, and yet they cannot take an inquifition touching them; 
~ this appears evidently by the ftatutes of $ E. 1. cap. 9. and 4 E. 1, 
Officium corenatoris. And with this agrees the common ufage at this 
day for the coroners to fake manflayers before their inquifition be 
taken, for many times the inqueft is long in their inquiry, and the’ 
offender may efcape, if he ftay till the inquifition deliverd up. 

But becaufe at this day the greateft part of the bufitiefs of this 
nature is difpatchtd by juftices of the peace, I fhall be more large 
touching their warrants, wherein neverthelefs much of what is faid 
therein will be applicable to the warrants that iffue in like cafes ”Y 
other perfons. 

And therein I fhall principally confider thefe particulars, 1, When 
and in what cafes they may iffue their warrants for the apprehend- . 
ing of felons. 2. To whom. 3. How and in what manner fuch 
precept or watrant is to iffue- 4. ” What may be done by the scar: i 
in purfuance thereof. sal 

I. As touching the firft, in what cafes juftices of veal ily het 
make warrants for the taking of felons or perfons fufpect att 
felony. ) 
My lord Coke in his jurifdi@ion of courts, cap. 31. p. 176, V7. be i 
hath delingyd certain tenets, which, if they fhould hold to be law,» 








the conftant and ufual practice, and give a loofe to felons to. e! 
unpunithed in oft cafes (*), viz. 1. That a jutice of peace 
not upon complaint iffue a warrant to apprehend a felon befe 
di&tment; *groundin, himfelf upon the hafty opinion of 
» 8, 16. ere, hold the officer 
; Tiki SR cele ta ; 








Seine nye ie et break open a fools ts keine aso yp virtue 
of that warrant. %. That admit he may arreft-by that ‘warrant, 
yet he cannot iffue a warrant in café only of fufpicion, 4.\That 
' admit he may, yet no ‘meted can be broken by virtue of fuch 
warrant. 
~~ Touching the feeond and fourth matter I fhall confider ther, when 
I come to the bufinefs of the officer’s power in purfuance of +a 
juftice’s warrant; but touching the power of iffuing this warrant 
by the juftices of peace, I fhall now confider it: And therein I fay 
as followeth. Ss 
1. That a juftice of peace hath powey to iffue a wartant to ap-_ 
prehend a perfon accufed of felony, tho not yet indicted. « 
That, upon which the doubt muft arife to thofe that made a doubt 
of it, muft certainly be the ftatutes of ‘Magna Charta, cap. 29. 
Nullus liber home imprifonetur ce. niff xd legale judicium parium 
Suorum vel per legem terre. 25 E. 3, cap. 4. “ None fhall be taken 
« upon fuggeftion made to the king or bie council, unlefs it be by 
* prefentment or indi&tment, &c. or by writ original at the com- 
“© mon law.’’ 28 E. 3. cap. 3. “ No man fhall be taken, or im- 
| ™ prifoned, or difinherited, or put to death without being brought to 
'  anfwer by due procefs of law.” 49 E. 3. cap. 3. “ Whereas 
* upon falfe accufations people have been brought before the king 
and council, it is enaéted, that no man fhall be put to arifwer 
_“ without prefentment before jufiices or matter of record, or by due 
’* procefs and writ original according to the old law of the'land. 
‘Now all the weight of the queftion upon thefe ftatutes is to fee 
what ‘the law ef the land is ; for if thefe preparatory arrefts of felons 
© be not againft the law of the land, they are not reftrained by thefe 
Sy tes. Certainly by the law of the land, if a felony wete ,com- 
"mitted, or but fufpected to be committed, a man might be arrefied’ 
| by the party that knows, or upon probable grounds fufpeéts him to 
~ Be the felon ;«or by a conftable upon complaint, or upon Awe and 
y, and he might be carried to prifon, and there detained till deliverd 
by due cpurfe of law; and yet this perfon fo arrefted not all 
heel 109] this while ‘indi€ted : wide flatutes 3 E. 1. cap. 9. 4 E. 5. 
“cap 408 and 5 E.3. cap. 14. Andall this was cad agente preferve 
S peace Of ‘the kingdom, and'to fupprefs felons, 
peace baharpaee 7 by he awe 3. 














primitive inftitution. Their power was ites by the 
E.-3. cap. 2. to hear and determine felonies and trefpaflés = 
ftatute of 34 £. 3. cap. 1. their power is farther enlarged, 
cularly their taking as well perfons fufpeéted as indiéted of fele 
mentigned in that aét is required, which, tho perchance it ! 
to thofe that have been robbers and gone beyond the fea and fince re | 
turned, yet it is a pattern for others. citi | 
Now by thefe ftatutes furely as much-power is intetided to be eatin ms 
lated to the juftices of peace in order to the prefervation thereof, as 
was in a conftable or pyvate perfon, for the juftices of the ashen ( 
confervators of the peace and more. < 
And let a man look upon all the aéts of parliament, that have been : 
down to this day, he thal find that the power of jultices of peace te 
convene and commit felons before indiGment is allowed. 4 E. 3. cap. 
2. Sheriffs fhall not let to mainprifé fuch as be indiéted or taken by 
juftices of peace, unlefs mainpgrnable by law, 1 R. %. cap. 3. and 3 
H. 7. cap. 3, concerning bailing of prifoners committed upon fufpi- 
cion, 1 & 2 P.& M, cap. 13. 263 P.M. cap 10. by what 7 
it appears, that juftices of peace may commit for felony, yer or for 
fufpicion of felony, 3 Fac. cap. 10. 5 A. 4. cap. 10. fo that the. - 
prifonment before indi€tment is furély lawful and not within the 
ftraint of Magna Charta; and if fo, then furely their arreft is : 
more lawful, for it is but to bring perfons to an examination in re eu 
to their commitment, bail, or difcharge; and there is ho teal net ri 
cord of their commitment than of their arrefts. 
2. He may alfo iffue a warrant to apprehend a ‘perfon futpesed 
felony, tho the original fufpicion be not in himfelf, but: bee 
the party that prays. his warrant; and the reafon is; becaufe +t . 
he is a competent judge of the probabilities our to pep 
fufpicion. sie 
And asa conftable may upon complaint atreft a So fi (pected of 
felony, as appears a what hath been faid’ in the foregoing’ 
(*),fo-a juftice of peace may do the like. mae hig warrant; @ 
alfo the conftant practice accordifighy SY E4.6..2 49 
_. But tifat Lmay fay it once for all, it is fit in all cafes 
my mach or Ti of 




















felon shi i sailed conte of his npeorey for he is in this 
§ cafe a competent judge of thofe circumftances that may induce the 
'- granting of a warrant to arreft. 
And if there were no other reafon to prove it than this, it were fat 
ficient namely, that’ the juftice of peace may commit him to gaol 
that is brought before him for fuch fufpicion, or bail him, as appears 
___ by the flatutes of 1 R. 3. cap. 3. 3 H. 7, cap. 3, 1&2 P.% M. 
Pe, cap. 10. and therefore @ fortiori may make a warrant to convene or 
"bring him before him to examine the caufe of the fufpicion. 

Ii As'touching the fecond matter, to whom this warrant is to be 

direéted? , 

‘Ufually' the warrant or sioctigt is dire@ted to the theriff, or bailiff, 
conftable, or tithingman, and they are bound to execute it; and if 
they do not, they may be indiéted and fined for their neglect. 
~ But it may be directed to any private perfon or his own fervant, 14 

~ H.8. 16. a. Crompt. de Pace, f. 147. 6 but he is not bound to exe- 
cute it; but if he execute it, it is as good as if he were an officer. 

Ifa warrant be directed from a juffice of peace to a,conflable of D. 

'+ to arreft a felon, &c. he is not bound to go out of the vill, where he 
» isconftable, to execute the warrant; but yet if he do execute it in 
another vill, it is good enough, for he acts herein not fimply as con- 
le ftable of D. but by virtue of the juftice’s warrant ; and fo it 
{ t) was ruled in my time at the affizes in Norfolk about 1668. 
TIL. As to the third matter, how and in what manner ic is to be 
made or iffued? Touching whicli thefe things are regularly to be 
obferved. 
* © Phe party that demands it ought to be examined upon his oath 
_ tevching the whole matter, whereupon the warrant is demanded, and ~ 
_ that examination put into writing. 
‘ he ‘The party charging another thus with felony ought to be bound by 
a recognizance to profecute at the next feffions ot affizes, as the cafe 
~— fhall require. Dalt. cap. 111. p. 3845 (a). j 
bo Sadat ¢ ought to be under the hand and {eal of the juftice, 2 
ee c. Infiit P52. ‘Tt muft have a certain date, but the place, tho it 
aft pe itlget in pleading, need not be expreffed in the warrant. 








e; desig ie secret engi. to contain the caufe fpecially, and 
ae pion eget, Mal be tend 
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Brive’ s Pe, he was mlieg : 

But yet I hold fugh a warrant is not the oo 
the matter be within Nhe jorifdiction of the 
fuch a general warrant is a good juftification - 
pining te and antiently it w ome held fm oo 


tit. Attachment 1. Dat. cap. vgs 329. (b, ei . 
148. a. 7. 37 Eliz. C. B. Broughton and Mulfhoe te). and. 
accordingly ruled by my lord Coke himfelf contrary 
opinion in his cémment upon “Magna Charta, T.1 Fi 
cafe of the mayor of Canterbury: ea re: i: & ; 
Breach of prifon. * ‘ie 
ice of peace ‘may mk hve stalin 
fs by name upon a complaint made to him ; ‘but where 
complaiit to a juftice of a robbery he made a warrant to apprehend 
perfons fufpected, and bring ther before him, this was ruled 
warrant, P. 24 Car. 1..in the cafe of juftice saps, and 
‘ufficient juftification in falfe imprifonment. Hae 
[Ait of pie my nt warant wlise 


ought to Lahm baauabe 
Seen 59. mh r's cates orhen 













me bailed, if there’ 
ol-delivery, as the 


t the. party may be in the mean 
appear at the feffiofis of the peace =e 
akc. peace may be to bring the party con piainet of to 
o th the i intent to find fureties for his appearance at the fef- | 
nd in the mean time to keep the ce, or the warrant | 
on han cle ‘then to bring ‘him to the common gaol ibidem 

Ko ufque gratis hoc Jfecerit ; and yet the conftable or officer 
bill Bi that cafe before the julie; and if he refufe there J 
_to.give iy oi he may by virtue of the firft warrant bring” juin, +t 
gaol,and commit without any farther wacrant or mittimus, 5 Co. 
Dam 59. b. Fo ofter’s cafe. , 

The warrant of a | juftice before indi€tment may be in the 
me 13] king’ s name with the Ze ¢fte of the juftice, o or it may be in the 
name. _of the. juftice of peace himfelf; the latter moft ufual; but 
a ;-procefs after indiGtment iffued froin a feffions of the peace is always in 

the anh name, Dalt. Fuflice, p. 404. 347, 348. (d i). But whe- 
ewe ? lly, a juftice of peace. out of feffions can i ue a Warrant to 
' send /perfons offending againtt a penal law, ‘tho within their’ 
nizance, and fo to bind them over to the feffions, or in default - 
ercof to commit them, and this before indiétment, feems doubtful ; 
Lamb, 188, 189. Dalt, cap. 117. p. 331. (eJe Thefe things 
it. 1. Becaufe fome acts of parliament do pa 
rly and, exprefly authorize them to it;which they would not 
Sie. if it had been otherwife lawful. 2. Becaufe i in moft cafes 
s.mature, tho the party were indi@ed, or an 1 information prefer- 
the capias was not the firft procefs but a venire facias and dif. 
‘in cafes of information no procefs. of outlawry acall, 8 H. 
cs ftatute of 21 Seal fap 4. gave pot of f outlawry i in 
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“And isp waranal = law, and jthout 


pein : 
+ But.inthat cthiti is joint. 1, To expres 
te in the day-tim\, 2. ‘That the party fufpecti 
the, officer informationof his goods, 3. There 
breaking open of doors t& make the fearch, but he muft en 
i oftia aperta, or upor\ the voluntary opening of the d 
 Royfeakseeper or his. fervants; and the reafon is, becaufe 
having of ftolen gouds. in his houfe doth not neceffarily mak ‘ 
either'a felon or acceffary. 4 But becaufe the having of ftolen gox 
in his cuftody is primé facie an evidence of a feldny and a good cau 
of fufpicion, itvis a. lawful claufe i in the warrant to wach, the, partys 
fn whofe cultody they. are found, to, come before the j 
The goods being found ought not to be delivered to the party 
‘plaining,, but to remain in the: conftable’s hand, till cither by a. 
reftitution upon the conviction of the felony, or. by due order of 
court they be delivered, _ * Ss tee 
But the general warrant to fearch all places, whereof tlie 
officer have fufpicion, tho it be ufual, yet it is not fo fafe 
reafon of juftice Swallow’s cafe before cited ; aad yet {ee ' pee : 
_ general warrants, Dalt p. 353, 354. “ig 
The warrant of a juftice of peace ought regulaslyt0 38 me! 
J nash eae wend and muft not be left i 


329. (g).. ib thiece he a. rik ix Leni oka tah 
one or more juftices, they may arreft the rioters t 
mand any officers or others by word of mouth vy 
arreft them, pas they ay a ee es 






















ed in the Grant; beck ‘may be ieapofible 


well as the breach of it to be pun}.fied wand the 
a ys perfonally watch their re-affi‘abling, but muft 
¢ : ie and this is admitted of al}jands in the book of 

and the only doubt is, whether i i, may be done by mr 


feud thing’ ts the tnatiner and jordel of escir executing, ~ 
; or precept to arreft a felon cqme to an officer or other, 
felon be arrefted and after arreft’ efcape into another county, 
vet he may be purfued and taken upon frefh purfuit, and brought 
fore the juftice of the county where the warrant iffued, for the law 
him always in the officer's cuftody by virtue of the firft 
but if he efeapes before atreft into another county, if it be a 
ee for a mifdemeanor, it feems the officer cannot purfe 


Shctaivevadis” ‘but id ale of felony, affray, ‘or dangerous 
the officer may purfue one and taife hue etn 


in him to the gaol or juttice of* that county, where bh ik is taken, 
doth not take him purely by the warrant of the juftice, but by 
the law gives him; and the juftice’s ‘warrant is a 


3.16. b. Wt Bea, 4b 
that. a Wratrant’ to atebhe Sag! ‘aay de bier, 
Freon eh siberme cannot make a 


» what their names are, and yet the peace is ne- 


of fifpicion and purfuit. (2B. 4. 6. b Delt: cap. 118. 
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9. 5. 21 H. 1. 23. a. 
But it is reafonable 
what he attacheth or « 


caufe forwhat it is. 

A warrant of a juftice ‘of peace | to arreft for 
ina franchife within the county, for it is the king's ees in whi 
Pe an ae A. ROY ena an as 


‘Whore by sictohcof | seaeakllceas a Willan it eth 
be broken to apprehend a felon or other malefactor, there 
diverfities. 

_ Upon a warrant to fearch for ftolen goods the dc 
broken open ; for tho it be for the king, yet the law enables n 
breaking of houfes in all cafes for the king: (vide atute 12 
cap. 19. a fpecial ad to enable the fearch and breaking open ¢ 

oufe in cafe WE goadenentiepei) pte Sheneive ie ssh . 
y fuch a warrant muft be per offia aperta. 

So upon an excommunicato capiendo, tho it bethe i 
doors cannot be broken to take him, HH. 43 Eliz. C. 
Smith and Smith (4). } aes 

If a jultice, of peace iffves a, warrant 10 9 seal ‘ 
in his own houfe, ate ele Se 
to open the door it 











Ay pry quae’ 2 
of whofe boufe it is ot in both cafes die ficer rok 






it of the peace iffue from a j/ftice sabia ‘i Wika 
“fuch warrant may break off-n 2 door in cafe of refifal 
r demand and notice’ of his bufinefs : ruled hex anal 
Ree Dalt. cap. 18. p. 204, 205 (I). 
ing the killing Of aman jufficiari fe nolentis, tikero 
is a lawful warrant againfY him, much hath been faid before ; 
ere I confidered the conttable’ 8 ‘power (4); fomewhat I *fhall 




















; in this Bie: « to ‘contder the difference between an 
upon aw Saree for eae and an arreft ir a Lisp = 


ftance and an attempt of a refcue ae arreft. 

there be a warrant againft A. for a trefpats or breach of the 

eG fro will not yiéld to the arreft, or being — 

his efeape, the minifter kills him, this is murder. | sat | 

, 4, either upon the attempt to arreft, or after the atreft az 

ifter, that hath the warrant t him, t6 the intent 

Sachons astins ee \ 

him this is no felony, for being ‘byl 

toarteft him, he is not bound "go back to the wall, 

an cafes of pei for the law “te his | 

: 1 A. Kills hin, it is murder, fo on 
yA. the minifter Kills Will, it is 
iG cea i 
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thereof flies and refits, Yor the officer ¢ or mi fter ov 
w or otherwife ht is. punithable ; and t th ‘pi 
and refiftance is acceffary to his own death. ss 
But then there muff be, thefe cautions. 1. He ult 
officer, or there muft be a Aue and er, or there aa 


rant. 2, That the party ought to Aave notice of ey 


— namely. becaufe a warrant | is againtt him, for his 
be upon noticd to:bim of the intent, to arveft. him f for 
9. a. And 3, ‘Tc matt be a, cafe of of necediity, and 
fuch a neceffity as in- the former, cafes where ar an. pee 
affailt is made, upon the minifter juft at, his coming to a ar 
refcue: himfelf. from him ; but this is the neceffity, £ viz. th 
not otherwife be taken, and the reafon is, ay it BH 
good, and they are punifhable, if they neglest in any, maa ma 
they ought fo do, namely the minifter by. fine and, imprifor 
the townfhip by anamercement. 
But tho a private perfon may arreft a felon, ae 
cannot be taken without-he be /kild, it is 
the neceffity, 22 Afiz. 55. a Thorp, yet 


party bea fen 5 fe hat a hnacent of 








































ch of the peace) aot 
ms. that the swe ery-aponmciacay 


2liz. cap. 2, the officer 
te none ought to iffue, 


jurifpie it conn acho 


*% Nickels and Walker. 

“officer or minifter hath made his arreft, he is forthwith 
ia Sn anche hag or to the sation, aa to the im- 
Hof the warrant. a 


ices yitace re ediieiangs of Sarees lean 
series agee ae ernie apres he may, 
© fhall requite, fecure him in the ftocks, or in cafe the 
ee 
“him in a houfe till the next day, or fuch ‘time as it'mey be 
; bring him. 2 E. 4.9 & 10. (t). 

When he hath brought him to ths juftice, yet he is in law fill in 
is | r, Sl either the juice dfeharge or bil him, or till he be), 
2 tii bvecrmes Roi ivitedls 







